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“Greed , for lack of a better word ... is[n’t] Good.”

By F. Daniel Knight'

Alexis de Tocqueville famously said of lawyers in his ovular work Democracy in
America that he could not “believe a republic could exist if the influence of lawyers in
public business did not increase in proportion to the power of the people.”> Many of the
Founding Fathers of this country were lawyers, including four of the first six Presidents
of the United States.®> From the inception of this country, lawyers played a role in
shaping our government, our laws, our culture, and our society.

What defines our profession today? Is it a pursuit of justice? Is it the concept of
fairness? Is it equality under the law? The inscription over one of the entrances to The
University of Texas School of Law (my alma mater) reads: “That they may truly and
impartially administer justice.” There is an entire generation of lawyers who hold out
Atticus Finch, the protagonist of Harper Lee’s To Kill a Mockingbird, as their legal hero
because of his pursuit of justice.

Most non-lawyers could possibly say that one word defines our profession —
Greed. They hear stories, some true, some false, about rampant lawsuits, runaway
juries, law firms creating tax shelters for individuals and companies, both foreign and
domestic, all for a dollar. Whether it is overall cynicism, a particular negative
experience with the legal system, or simply watching too much television, the public has
a negative impression of not only what we do, but who we are.

This is not a new phenomenon. In 1952, Albert P. Blaustein lamented the poor
public perception of attorneys in The American Bar Association Journal.# Mr. Blaustein
cited to several polls and studies wherein the public held a poor opinion of our
profession, and that all things being equal, only around 8% of those polled would enter
our profession if they could do anything for work.®

More recently, the Pew Research Center conducted a poll in both 2009 and 2013
of 4000 U.S. residents to gauge their perception of various professions in the United
States, particularly as to their perceived “contribution to society.” Attorneys ranked at
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the bottom of the 10 listed professions in both polls. In 2009, only 23% of respondents
said attorneys contributed “a lot” to society. By 2013, that figure declined to 18%.°

This short paper provides no clear solution to this public perception problem.
The focus herein, however, is not to lambast capitalism, earning money, or zealous
advocacy for our clients. The author is a fan of all three concepts. Rather, the purpose
of this paper and presentation is to demonstrate and discuss both how greed can cloud
the judgment of an attorney, as well as what we can do to avoid falling under such a
fog. Avoidance of these dilemmas could help, slowly but surely, to wipe cleaner the
lens through which we are perceived by the public.

To evaluate this conundrum, the tension placed between financial gain on the
one hand and truthful or ethical conduct on the other, we will discuss first the fiduciary
and ethical responsibilities attorneys in Texas have to their clients. The paper will then
turn to four case studies — three focused on greed, and one focused on a slightly
different, but related tension: when an attorney’s obligation of zealous and loyal
representation to their client conflicts with the requirement (both professional and moral)
to tell the truth. The author is hopeful that these case studies will provide for discussion
as well as individual reflection.

FIDUCIARY & ETHICAL OBLIGATIONS OF ATTORNEYS

There are two main sources for the obligations an attorney owes to their client in
the state of Texas — case law, and the Texas Disciplinary Rules of Professional Conduct
(“TDRPC”). What follows is a bullet form list of those obligations from case law, and
thereafter a summary of the high points of Section 1 of the TDRPC.

Attorneys are fiduciaries for their clients. We are also agents, counselors, and
sometimes bill collectors, both for and from our clients. However, it is only the first role
upon which we focus today. A fiduciary duty exists in Texas when a person or entity,
through an obligation created by contract or law, has a responsibility to act on or give
advice for the benefit of another person or entity in that relationship.” Under Texas law,
attorneys owe a fiduciary duty to their client(s).2 Associate attorneys at law firms owe a
fiduciary duty not only to those they represent, but also to their law firm to not personally
profit or otherwise obtain a financial gain from referring a matter to a lawyer or law firm
other than their own.®
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