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I. INDIVIDUAL RETIREMENT ACCOUNT POLICIES 

A. DEFERRED ANNUITIES IN IRA’S ARE EXEMPT 

 

At a conference in February 2015, Shari Nichols, a representative of the Texas Health and 

Human Services Commission addressed the question, “If funds in an IRA are held in a 

Certificate of Deposit or other countable investment product and then used to purchase an 

annuity, are the IRA funds exempt? Her oral answer, in a word, was “Yes.”  

 

The only place that has so far been reduced to writing was in the agency’s slide at this 

conference in August 2015, which read as follows: 

 

According to 42 USC 1396p(c)(1)(G), the purchase of an 

annuity by an individual applying for Medicaid (or the 

community spouse) is not considered a transfer of assets if: 

 The annuity purchased is an IRA annuity [IRC 408(a), 

26 USC 408(a)] or 

 The annuity was purchased with the proceeds of an IRA, 

or a Roth IRA [IRC 408A, 26 USC 408A] 

If the individual uses the funds in the IRA to purchase the IRA 

annuity, no transfer penalty would be imposed, and the value 

of the IRA annuity would not be counted in the resource 

calculation for that individual. 

The purchase of an IRA annuity is not considered a transfer of 

assets. 

According to current HHSC policy, the funds in the IRA 

annuity are not counted in the resource calculation for the 

individual. 

See MEPD Handbook Section F-7210 and F-7220. 1 

 

In her oral presentation in August 2015, Ms. Nichols commented that the annuity provision 

of the federal Medicaid statute is generally construed to apply only to the transfer penalty 

and not to create a new resource exemption for deferred annuities.2 Therefore, the Texas 

Medicaid program is not required by federal law to have this exemption, and it is subject 

to being withdrawn at any time. 

 
1 Shari Nichols, The View from HHSC, University of Texas School of Law, 17th Annual Estate Planning, Guardianship 

and Elder Law Conference (August 6–7, 2015). 
2 42 U.S.C. §1396p(c)(1)(G); DRA of 2005 § 6012(c). 
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Another source of uncertainty is that the only written statements as to agency policy on 

retirement accounts are the PowerPoint presentations cited herein. None of these changes 

have been noted in the Medicaid for the Elderly and People With Disabilities Handbook, 

policy bulletins or rules. That is why this paper cites only those presentations and anecdotal 

experiences of the authors and colleagues in the Texas Chapter of the National Academy 

of Elder Law Attorneys. Those are the closest to “sources of law” we have at this time. 

Texas Health and Human Services Commission has not published a final or proposed rule 

regarding long-term care Medicaid eligibility (1 T.A.C. Chapter 358) since November 

2016. 

B. IRAS WITH RMDS ARE EXEMPT 

 

Exemption of assets other than deferred annuities that are held in retirement accounts is a 

more recent change and is logically a separate topic. Therefore, we discuss it under a 

separate heading. However, that issue is intertwined with deferred annuities in retirement 

accounts, and current policies regarding both issues are so far being withheld from public 

view by the agency. Therefore, this section will discuss both together, thus overlapping to 

some extent with section A above. 

 

Until an oral announcement by the HHSC legal staff in August 2018, assets in tax-deferred 

retirement accounts were counted by the Medicaid program as "resources," unless they 

were invested in deferred annuities as discussed above.3 The change in that policy was 

explained further in a PowerPoint presentation by the same agency representative on 

February 7, 2019.4 The following summary is drawn from the latter presentation, except as 

indicated otherwise: 

 For individuals who are receiving Required Minimum Distributions (RMDs), 

IRAs are excluded from countable resources. 

 

Note: This has changed in two ways in the last few months: (1) Under the 

SECURE Act, the year in which RMDs begin was raised from age 70 1/2 to age 

72, for individuals reaching that age on or after January 1, 2020 (that is, 

individuals born on or after July 1, 1949); and (2) A member of the TXNAELA 

listserv recently reported that in the course of an appeal to a fair hearing, HHSC 

Medicaid policy officials announced that only IRAs (Individual Retirement 

Accounts) will be given this favored treatment, not other retirement accounts 

with RMDs as previously announced.  

 

 
3 Shari L. Nichols, oral presentation at the University of Texas School of Law, Estate Planning, Guardianship and 

Elder Law (August 2018). 
4 Shari L. Nichols, University of Texas School of Law, "A View from HHSC," Changes and Trends Affecting Special 

Needs Trusts (February 2019). 
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