
 
 

The University of Texas School of Law Continuing Legal Education  ▪  512.475.6700  ▪  utcle.org  

  
 

PRESENTED AT 

2021 Texas NAELA Summer Conference 
 

August 4, 2021 
Live Webcast 

 
 
 
 
 
 

 
Elder Law Forms 

Part 1 – Estate Planning and Medicaid 
 
 

Benecia Flores 
 
 
 
 
 
 
 
 
 
 
 
 

 
Author Contact Information: 
Benecia Flores 
Petrosewicz Law Firm, P.C. 
Richmond, Texas 

benecia@petrolaw.biz  
( )



 
 

Page i 
 

TABLE OF CONTENTS 

 

I. INTRODUCTION 

II. ESTATE PLANNING FORMS 

 A. Ancillary Estate Planning Documents 

  1. Statutory Durable Power of Attorney 

   Appendix 1 – Statutory Durable Power of Attorney 

   Appendix 2 – Texas Estates Code Sections 751.101 – 752.1145 

   Appendix 3 – Co-Agent Language 

Appendix 4 – Notice to Person Accepting the Appointment as 

Agent 

   Appendix 5 – Affidavit of Physician 

Appendix 6 – Declination to Serve as Agent Under Power of 

Attorney 

Appendix 7 – Revocation of Statutory Durable Power of 

Attorney 

Appendix 8 – Certification of Durable Power of Attorney by 

Agent 

   Appendix 9 – Opinion of Counsel   

  2. Medical Power of Attorney 

   Appendix 10 – Medical Power of Attorney 

   Appendix 11 – Revocation of Medical Power of Attorney 

  3. Directive to Physicians 

Appendix 12 – Directive to Physicians and Family or 

Surrogates 

Appendix 13 – Catholic Advance Directive to Physicians and 

Family or Surrogates 

  4. Health Insurance Portability and Accountability Act 

   Appendix 14 – HIPAA Authorization 

   Appendix 15 – HIPAA Fee Agreement Language 

  5. Declaration of Guardian 

Appendix 16 – Declaration of Guardian in the Event of Later 

Incapacity or Need of Guardian 

  6. Out-of-Hospital Do-Not-Resuscitate Orders 

   Appendix 17 – Out-of-Hospital Do-Not-Resuscitate Order 

  7. Declaration of Mental Health Treatment 

   Appendix 18 – Declaration of Mental Health Treatment 

  8. Supported Decision-Making Agreement 

   Appendix 19 – Supported Decision-Making Agreement 

  9. Disposition of Remains 

   Appendix 20 – Appointment of Disposition of Remains 

   Appendix 21 – Gift by a Living Donor 

   Appendix 22 – Form to Donate Body for Medical Study 

 B. Wills 

  Appendix 23 – Will with Contingent Supplemental Needs Trust 

  Appendix 24 – Will with Mandatory Supplemental Needs Trust 



 
 

Page ii 
 

  Appendix 25 – Pourover Will 

  Appendix 26 – Findings Regarding Testamentary Capacity 

 C. Marital Agreements 

  Appendix 27 – Marital Property Agreement 

 D. Trusts 

  Appendix 28 – Revocable Living Trust 

  Appendix 29 – First Party Supplemental Needs Trust 

Appendix 30 – Checklist for Termination of SNT with Medicaid 

Payback Provision 

  Appendix 31 – Third Party Supplemental Needs Trust 

  Appendix 32 – Sole Benefit Trust 

Appendix 33 – Application to Establish a Trust Under Chapter 1301 

of the Texas Estates Code 

Appendix 34 – Order Establishing Trust Under Chapter 1301 of the 

Texas Estates Code 

Appendix 35 – Application to Establish a Trust Under Section 142.005 

of the Texas Property Code 

Appendix 36 – Order Establishing Trust Under Section 142.005 of the 

Texas Property Code 

Appendix 37 – Irrevocable Trust 

Appendix 38 – Affidavit of Successor Trustee 

Appendix 39 – Enrollment Letter to Arc of Texas Master Pooled 

Trust 

 E. Deeds 

  Appendix 40 – Revocable Transfer on Death Deed 

Appendix 41 – Special Warranty Deed Reserving Enhanced Life 

Estate 

Appendix 42 – Special Warranty Deed Reserving Enhanced Life 

Estate (customized language for successor agent signing pro forma) 

Appendix 43 – Partition Deed 

Appendix 44 – Application for Statement of Ownership 

 F. Texas Department of Motor Vehicle Forms 

  Appendix 45 – Beneficiary Designation for a Motor Vehicle 

  Appendix 46 – Application for Texas Title and/or Registration 

Appendix 47 – Limited Power of Attorney for Eligible Motor Vehicle 

Transactions 

III. Medicaid Planning Forms 

Appendix 48 – Form H1003 Appointment of an Authorized Representative to 

Allow Another Person to Act for You 

 Appendix 49 – Form H0003 Agreement to Release Your Facts 

 Appendix 50 – Form H1245 Statement of Intent to Return Home 

 Appendix 51 – Form H 1256 Financial Management 

 Appendix 52 – Form H1280 Statement of Residence Maintenance Needs 

 Appendix 53 – Form H1299 Request for Joint Bank Account Information 

 Appendix 54 – Form H1252 Designation of Burial Funds 

 Appendix 55 – Support and Maintenance Charts and Worksheets 



 
 

Page iii 
 

 Appendix 56 – Closed Account Attachment to Medicaid Application 

 Appendix 57 – Transfer of Assets Attachment to Medicaid Application 

 Appendix 58 – Bill of Sale 

Appendix 59 – Physician Statement for the Two Year Caretaker Rule 

Exception 

 Appendix 60 – Qualified Income Trust 

 Appendix 61 – QIT Attachment to Medicaid Application 

Appendix 62 – Home and Community-Based Services Waiver Program 

Copay Worksheets 

VI. CONCLUSION 

 
 



 
 

Page 1 – Elder Law Forms 
 

PART I - INTRODUCTION 

 
One of the first pearls of wisdom that I heard as a new attorney at one of my first continuing 
legal education conferences was that attorneys do not sell forms.  They sell advice.  I wish 
I could remember who said this so I could give them proper credit because the phrase has 
served me like a beacon from a lighthouse when I need reminding of my purpose and worth 
as an attorney.   
 
However true that statement may be, the fact remains that an elder law practitioner utilizes 
many different forms across multiple practice areas, in the course of their practice.  While 
some situations come up time and again, there is usually a case-specific nuance that 
prevents a cookie-cutter or “search and replace” approach to practicing elder law.  Even 
forms created with the best drafting software require customization by the elder law 
practitioner.  Thus, cultivating a collection of useful forms and phrases, is ingrained early 
in all elder law practitioners and continues well after years of seasoned practice. 
 
At inception, the intent of this paper was to provide forms for all areas of law an elder law 
practitioner may encounter.  However, this turned out to be a monumental task.  Thus, the 
scope of this paper aims to provide useful forms, phrases, paragraphs, and wording for the 
elder law practitioner’s estate planning and Medicaid planning form collection. 
 

PART II – ESTATE PLANNING FORMS 

 
Subpart A – Ancillary Estate Planning Documents 

 
1.  Statutory Durable Power of Attorney 

 

The law pertaining to durable powers of attorney is found in the Texas Estates Code (the 
TEC) Title 2 Estates of Decedents; Durable Powers of Attorney, Subtitle P Durable Powers 
of Attorney, Chapters 751 through 753.  Chapter 751 provides general provisions regarding 
durable powers of attorney.  Chapter 752 provides a non-exclusive statutory form that may 
be used.  Chapter 753 provides the procedures for removing an agent. 
 
Appendix 1 is an example of a Statutory Durable Power of Attorney with enhanced 
powers.  Drafting a power of attorney document for an elder law client requires different 
considerations than for other estate planning clients.  In a nutshell, these considerations can 
be summarized as balancing the need for future flexibility in protecting assets in a Medicaid 
planning context with the need to protect clients from bad acing agents. 
 
Useful TEC Sections: 
 
§ 751.0021 Requirements of Durable Power of Attorney, provides the elements and 
execution requirements of a durable power of attorney instrument. 
 
§ 752.051 Form, provides the non-exclusive statutory form. 
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§ 751.023 Successor Agents, provides that not only may a principal designate successor 
agents, the principal may also grant authority to an agent or another person, to designate 
successor agents. 
 
§ 751.024 Reimbursement and Compensation of Agent, notes that unless otherwise 
provided in the document, an agent is entitled to reasonable compensation. 
 
§ 751.031 Grants of Authority in General and Certain Limitations, incorporates the list of 
powers found in Chapter 752, Subchapter C (powers A-N on the statutory form) into the 
power of attorney document as the powers bestowed upon an agent, but subjects such 
authority to limitations.  Unless expressly allowed, a durable power of attorney document 
does not grant authority to create, amend, revoke or terminate a living trust, make gifts, 
change rights of survivorship, change beneficiary designations, nor delegate authority.  
Further, unless expressly allowed in the durable power of attorney document, unrelated 
and distantly related agents may not make gifts to themselves nor make themselves a 
beneficiary of the principal’s property. 
 
§ 751.032 Gift Authority, states that unless otherwise indicated, the authority to make a 
gift is limited to the Internal Revenue Service (the IRS) annual gift tax exclusion, currently 
$15,000.  Further, gifts must be made consistently with the principal’s objectives, if known.  
If not known, an agent has a duty to preserve the principal’s estate plan (see TEC § 
751.122), and gifts must be made in the principal’s best interest.   
 
§ 751.033 Authority to Create or Change Certain Beneficiary Designations, includes the 
power to create or change beneficiary designation under an account, contract, or other 
arrangement, multi-party account, and non-probate assets in general.  Without this power, 
an agent may only change beneficiaries of insurance policies, annuities, and retirement 
plans (if given powers G and L in the statutory list), and cannot name themselves unless 
already named as a beneficiary by the principal. 
 
Appendix 2 is a document to provide to an elder law client, that includes the statutory 
language from the Texas Estates Code Sections 752.101 – 752.1145, defining each 
statutory power. 
 
Appendix 3 is an example of language allowing for the appointment of co-agents in a 
Statutory Durable Power of Attorney.  Per § TEC 751.021, unless specified, each co-agent 
may exercise power independently of one another.   
 
Appendix 4 is a Notice to Person Accepting the Appointment as Agent, to make an 
agent aware of their appointment as an agent and of their duties as an agent.  Given the 
need to protect principals from agents with bad intentions or from equally dangerous, 
uninformed agents, this is a useful form to educate agents of their responsibilities and the 
consequences of behaving badly. 
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