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BANKRUPTCY AND THE PUBLIC INTEREST!
By Alan Tenenbaum

Bankruptcy courts are courts of equity. However, they are not roving commissions to do equity.

That said, the public interest can come into play in bankruptcy cases through statutory
provisions and case law seeking to harmonize the Bankruptcy Code with conflicting state and

federal statutes.

The Bankruptcy Code Provisions Requiring Consideration of the Public Interest.

The Bankruptcy Code has several provisions requiring the consideration of other laws

reflecting the public interest.

1. Section 362(b)(4), the police or regulatory exception to the automatic stay, permits the
continuation of police or regulatory actions by governmental units. Indeed, the test for determining
whether an action is police or regulatory has been called the public policy or public interest test (as
opposed to a pecuniary interest). The public interest is vindicated by permitting such actions to
continue during the bankruptcy case and requiring that the debtor take them into account as it moves
forward during the case towards plan confirmation. 28 U.S.C. § 959(b) likewise requires that a
debtor in possession comply with applicable nonbankruptcy law in managing or operating its
property during the bankruptcy case. By complying with nonbankruptcy law, the debtor is meeting
the public interest as reflected by the requirements of applicable nonbankruptcy law.

2. Plan confirmation requirements also can implicate the public interest. Section
1129(a)(3) of the Code provides that a plan may not be confirmed unless it "has been proposed in

good faith and not by any means forbidden by law." In many courts, including the Fifth Circuit,

this requirement precludes confirmation of plans that would result in illegality or violations of non-
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