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Multijurisdictional Considerations: Understanding the Laws Across State Lines

Multistate employers face the daunting task of keeping up with a patchwork of employment
laws on the federal, state, and local levels. Jurisdictional variances in remote work, leaves, wage
payment, Ban-the-Box, and COVID-19 regulations continue to present challenges. This article
focuses on key employee handbook updates to consider in 2024, a summary of the current
minimum wage laws in each state, and state law maps on issues such as pay equity, marijuana, and
paid leave

L. Updating Your 2024 Employee Handbook for the Hybrid Workforce

Working from home (or telecommuting) is not a new concept. However, its prevalence
increased through the COVID-19 pandemic and has since become a permanent fixture for many
work forces. During the same time, many employers have been busy dealing with staffing issues,
safety concerns, and COVID-19—related legislation or litigation. There may have been little to no
time to address handbook policies. This article will highlight five areas that may warrant special
attention for the hybrid workforce in 2024.

1) Remote Work Policies

Many employers may have experienced the trend of employees scattering to different states
or may be hiring workers in states where they have not previously conducted business. Though an
attractive recruiting, retention, and cost-saving tool for many employers, remote work has numerous
multistate compliance implications, especially as employees relocate to different states or new out-
of-state employees are hired. Significant legal predicaments for both employers and their workforces
include employee onboarding, business expense reimbursement, state tax, state unemployment
withholding, privacy and data security, and termination issues. When expanding to new jurisdictions,
employers may also need to update discrimination and harassment, wage and hour, and paid sick and
other leave policies, among others.

Employers might also consider adding a remote work policy to the handbook for employees
who request or are requested or required to work remotely. The handbook policy could outline the
approval process and general expectations for individuals working remotely. The policy can
reiterate that entering into a temporary remote working relationship is solely at the discretion of
the Company and may not be feasible for all job positions. Working remotely is not a contractual
right, entitlement, or employee benefit, and does not change the terms and conditions of
employment.

Further, employers may want to implement or update separate remote work agreements
with employees that address details beyond the scope of an employee handbook. Each employee
who will be working remotely should execute such an agreement to ensure the expectations are
clear. Employers may also use these agreements to enforce restrictive covenants, trade secrets, and
other similar legal obligations.

2) Wage and Hour Policies



As more employees are continuing to work remotely, it may be more difficult for employers
to observe work hours of non-exempt employees. New work arrangements might necessitate an
update to current time keeping policies and procedures to ensure non-exempt employees are
accurately reporting all hours worked and understand what prior approval, if any, is required to
work overtime hours. Policies should strictly prohibit working off the clock, and should require
employees to thoroughly review their time records and pay records to ensure accuracy.

Further, if an employer requires remote work from an employee who is not set up to do so,
the employer may need to reimburse the employee for any additional phone, internet, or other
expenses incurred (beyond what the employee would otherwise have paid for his or her personal
use) to enable the employee to telecommute at the company’s request. While not directly
addressing whether employers must reimburse home expenses used in the course of
telecommuting, the U.S. Department of Labor (DOL) has advised that if employers require a non-
exempt employee to work from home, they may not require the non-exempt employee to pay for
business expenses, where doing so reduces the non-exempt employee’s earnings below the required
minimum wage or overtime compensation. For exempt employees not subject to required minimum
wage or overtime requirements, additional phone, internet, or other expenses may be viewed as
impermissible deductions under the Fair Labor Standards Act’s (FLSA) “salary” basis test. In
addition, employers may not require employees to cover such expenses when the telecommuting
arrangement is being offered as an Americans with Disabilities Act or similar legally required
accommodation.

Wage and hour litigation continues to be the most frequently filed type of employment
litigation, and related retaliation claims are increasing. Many employee handbooks do not address
whom employees should contact with any concerns regarding their hours and pay, leaving
employers vulnerable to the argument that employees did not have an avenue to resolve complaints.
In addition, handbooks should include a provision that states employees who come forward with
complaints about their hours or pay will not be retaliated against. While this provision can be found
in almost every policy prohibiting discrimination and sexual harassment, it is often forgotten in the
context of complaints regarding wages.

0) Workplace Safety and Health Policies

The COVID-19 pandemic pushed the U.S. Occupational Safety and Health Administration
(OSHA) into the spotlight, and workplace safety and health will be a continued priority of President
Biden’s administration. In fact, on January 13, 2022, U.S. Secretary of Labor Marty Walsh stated,
“OSHA will do everything in its existing authority to hold businesses accountable for protecting
workers, including under the COVID-19 National Emphasis Program and General Duty Clause.”
OSHA is also pursuing a permanent standard for the healthcare industry to protect workers from
COVID-19 hazards and is considering broader infectious disease rulemaking.
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