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I. Introduction

This paper summarizes recent developments under the National Labor Relations Act (“NLRA” or
the “Act”), including new Board decisions and guidance by the General Counsel. These updates
include certain updates to mandatory Division of Advice submissions, confidentiality and non-
disparagement restrictions in severance agreements, the enforceability of non-compete
agreements, an overhaul of the Board’s long-established union recognition procedure, and the
availability of union strike expenses as a remedy.

I1I. Current Board and General Counsel
A. Board Members

The current Board members are Chairperson Lauren McFerran and Members Marvin Kaplan,
Gwynne Wilcox, and David Prouty. Members Kaplan and McFerran were re-confirmed by the
Senate on July 29, 2020. President Biden named McFerran as Chairperson on January 20, 2021.
Kaplan’s term runs through August 27, 2025, while McFerran’s term runs through December 16,
2024.

Former Member John Ring served until December 16, 2022, when his term expired. Ring was
nominated to the Board in April 2018 and served as Board Chairman, leading the Board through
January 2021. Former Member Ring was a part of the Republican minority on the Board. With
Ring’s departure, the Board ended a 15-month period with all five seats filled. Member Kaplan is
currently the only Republican on the Board.

B. General Counsel’s Initiatives

Jennifer Abruzzo is the current General Counsel of the Board. She was nominated on February 17,
2021, and was confirmed by the Senate on July 13, 2021. General Counsel Abruzzo began her
four-year term on July 22, 2021. Prior to her appointment she served as Special Counsel for
Strategic Initiatives for the Communications Workers of America. Upon assuming her role as
General Counsel, she issued several official memoranda to establish her priorities. She has urged
the current Board to overturn a number of Trump Board rulings and to challenge certain
longstanding practices.

C. Notable General Counsel Memoranda

i. GC 24-01: Guidance in Response to Inquiries About the Board’s Decision
in Cemex (Nov. 2, 2023)

On November 2, 2023, NLRB General Counsel Abruzzo issued a memorandum seeking to provide
further guidance on the Board’s groundbreaking decision in Cemex. The memorandum notes that
unfair labor practices that occur after a union’s demand for recognition, but before a petition is
filed, will be considered when determining whether the election should be invalidated, and a
bargaining order should be issued.



The memo states that the union’s demand for recognition can be made to any person who is acting
as an agent of the employer, such as a supervisor or manager. Additionally, a demand for
recognition can take many forms, such as filing an RC petition, if the union checks the request for
recognition box in line 7a of the NLRB petition form and also notes in that same section that the
petition serves as its demand.

The memorandum clarifies that while an employer is permitted to ask for proof of majority support,
the union is not then required to provide it.

The memorandum states that an employer’s RM petition should reference the union’s claimed unit
and state the employer’s position regarding the appropriateness of the union’s claimed unit and
should provide a description of what the employer believes would constitute an appropriate unit.

The memorandum also addresses situations not covered by the Cemex decision, such as situations
where an employer has potentially forfeited its right to seek a Board-conducted election. This may
occur when an employer has reneged on a prior agreement to bargain based on a showing of
majority support, or where the employer had independent knowledge of the union’s majority
support but refuses to recognize and bargain with the union. The memorandum states that these
types of cases should be submitted to the Division of Advice for analysis.

ii. GC 24-02: Guidance Memorandum on 2023 Updated Representation
Case Procedures (Dec. 8, 2023)

On December 8, 2023, GC Abruzzo issued a memorandum outlining the most significant
procedural changes ushered in by the Board’s adoption of their 2023 Election Rule that went into
effect on December 26, 2023. She explains that the 2023 Election Rule will “meaningfully reduce
the time from petition filing to election and expedite the resolution of any post-election litigation
thereby achieving the goal of fairly, efficiently, and expeditiously resolving questions concerning
representation.”

Relatedly, the NLRB has also published a fact sheet
(www.nlrb.gov/sites/default/files/attachments/pages/node-9421/2023-r-case-rule-fact-sheet.pdf)
and chart (www.nlrb.gov/sites/default/files/attachments/pages/node-9421/2023-r-case-rule-chart-
comparing-prior-and-new-2023-r-case-procedures.pdf) summarizing the major changes in the
election rule.

iii. GC Memorandum 24-03: Report on the Midwinter Meeting of the
Practice and Procedure Under the National Labor Relations Act
Committee of the American Bar Association Labor and Employment Law
Section (March 4, 2024)

The annual midwinter meeting of the ABA Labor and Employment Law Section was held in late
February 2024, with its primary purpose being “to discuss and respond to the P&P Committee’s
concerns and questions about Agency casehandling processes.” GC-2403 at 1. GC Memorandum
24-03 included the P&P Committee’s written questions and the NLRB’s written responses as prior
General Counsels have done. Id.
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