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L SCOPE OF ARTICLE

The mediation and settlement of
guardianship disputes is used on an increasing
basis. So much so, the Texas Estates Code was
amended to include specific provisions
addressing mediation and related agreements.
And courts routinely require mediation to occur
prior to trial. And even if not court ordered,
mediation of these matters provides a means to
minimize the emotional and financial costs of this
type of litigation, as settlement often (i) preserves
the ward’s property, (ii) avoids additional
litigation  costs, (ili) preserves family
relationships, and (iv) acts as a bridge for
communication. The unusual nature of a
guardianship, however, results in the drafting of
some unique provisions. And often includes
additional claims such as fiduciary claims related
to agents, executors and trustees and future
challenges to documents.

Thus, effective settlements involve a
number of considerations that range from who
should be a party and in what capacities, to how
to structure the settlement, how to effectuate its
terms, when releases should be effective and to
what acts, and how to mitigate future attempts to
set them aside. This article addresses many of
these fundamental considerations and provides
suggestions to support an agreement’s
enforcement.

II. LEGAL BASIS FOR SETTLEMENT

AGREEMENTS

Settlement agreements are founded on both
statutory and common law principles. Courts and
parties often employ the fundamentals of contract
law to establish, interpret and enforce settlement
agreements. Rule 11 of the Texas Rules of Civil
Procedure requires enforceable agreements
between parties and their counsel in pending
litigation. Section 154.071 of the Civil Practice
and Remedies Code allows for the enforcement
of agreements reached through mediation or
settlement.  Finally, sections 1055.151 and
1055.152  provide specific  requirements
applicable to mediation and settlement of
guardianships. A discussion of each of these basic
tenets follows.

A. Contract Law

Compromise and settlement agreements
are governed by the rules relating to the
construction of contracts, including the intent of
the parties and the offer and acceptance by the
parties. See Schlumberger Technology Corp. v.
Swanson, 959 S.W.2d 171, 178 (Tex. 1997);
Johnson v. JM. Hubert Corp., 699 S.W.2d 879,
882 (Tex. App. — Amarillo 1985, writ ref’d n.r.e.)
(contains release); Stewart v. Mathes, 528 S.W.2d
116, 118 (Tex. Civ. App. — Beaumont 1975, no
writ); TAG Resources v. Petroleum Well Services,
791 S.W.2d 600, 605 (Tex. App. — Beaumont
1990, no writ).

A contract should generally define its
essential terms “with sufficient detail to allow a
court to determine the obligations of the parties.”
Montanaro v. Montanaro, 946 S.W.2d 428, 430
(Tex. App. — Corpus Christi 1997, no writ) citing
T. O. Stanley Boot Co. v. Bank of El Paso, 847
S.W.2d 218, 221 (Tex. 1992); see also Gannon
v. Baker, 830 S.W.2d 706, 709 (Tex. App. —
Houston [ 1% Dist.] 1992, writ denied),; University
Nat’l Bank v. Ernest & Whinney, 773 S.W.2d
707, 710 (Tex. App. — San Antonio 1989, no
writ).

Parties may, however, agree to certain
contractual terms and leave other matters to be
decided at a later time. See Montanaro, 946
S.W.2d at 430 citing Scott v. Ingle Bros. Pacific,
489 S.W.2d 554, 555 (Tex. 1972); McCulley Fine
Arts Gallery v. “X” Partners, 860 S.W.2d 473,
477 (Tex. App.—El Paso 1993, no writ);
Magcobar North American, Inc. v. Grasso
Oilfield Services, Inc., 736 S.W.2d 787, 795 (Tex.
App.—Corpus Christi 1987, writ dism’d w.0.j.);
Frank B. Hall & Co. Inc. v. Buck, 678 S.W.2d
612, 629 (Tex. App.—Houston [14™ Dist.] 1984,
writref’d n.r.e.), cert. denied, 472 U.S. 1009, 105
S.Ct. 2704, 86 L.Ed.2d 720.

It is only when an essential term of a
contract is left open for future negotiations that
no binding contract exists. See T. O. Stanley Boot
Co., 847 S.W.2d at 221; Cap Rock Elec. Co-op,
Inc. v. Texas Utilities Elec. Co., 874 S’W.2d 92,
99 (Tex. App. — El Paso 1994, no writ);
McCulley, 860 S.W.2d at 477. Texas courts have
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indicated that what constitutes an “essential term”
will be decided on a case-by-case basis. See
Charco Properties Inc. v. Law, Snakard, Garibill,
P.C., 985 S.W.2d 262 (Tex. App. — Fort Worth
1999, n.w.h.) (time of performance not essential
term); Reppert v. Beasley, 943 SW.2d 172, 174
(Tex. App. — San Antonio 1997, no writ) (how
agreement to be enforced was essential term);
Montanaro, 946 S.W.2d at 431 (settlement
agreement contained essential terms even though
terms of required promissory did not include
interest rate); Lerer v. Lerer, 2002 WL 31656109
(Tex.App.— Dallas 2002, pet. denied)( appellate
court held that none of “(1) a specific description
of the real property to be sold; (2) the expiration
of the listing agreement for the sale of the real
property and the appointment of brokers; (3) who
controls the property during the sales; (4) who
controls the proceeds from the sales of the
property; (5) the date of the valuation of the
properties and the terms of any sale; (6) the
failure of the current trustee of the Trust to agree
to the terms of the [settlement agreement], (7) the
deduction of taxes and costs from sale proceeds
for LRC's operations; (8) the appointment of a
guardian ad litem; (9) mandatory mediation with
a specified mediator; (10) payment of attorney's
fees in future disputes; and (11) the terms of the
mutual release” were essential and, thus, have no
effect on the enforceability of the settlement
agreement.).

B. Rule 11 of the Texas Rules of Civil

Procedure

Rule 11 of the Texas Rules of Civil
Procedure provides the requirements for
enforcement of a settlement agreement relating to
any pending lawsuit. Rule 11 is often included in
settlement agreements to provide an additional
basis for enforcement. Rule 11 provides as
follows:

Unless otherwise provided in these rules,
no agreement between attorneys or
parties touching any suit pending will be
enforced unless it is in writing, signed
and filed with the papers as part of the
record, or unless it is made in open court
and entered into record.

TEX. R. C1v. PROC. 11 (emphasis added).

1. Writing Requirement

Rule 11 requires the agreement to be in
writing to be enforced. This requirement has been
relied upon by the Texas Supreme Court to deny
enforcement of an oral settlement agreement after
a lawsuit was filed. See Kennedy v. Hyde, 682
S.W.2d 525, 530 (Tex. 1984).

Rule 11 does not, however, prohibit oral
settlement agreements made prior to the initiation
of the litigation. See Estate of Pollack v.
McMurrey, 858 S.W.2d 388, 393 (Tex. 1993);
Adams v. Petrade Int’l Inc., 754 S.W.2d 696,
714-15 (Tex. App. — Houston [1* Dist.] 1988,
writ denied). Oral agreements to settle before the
initiation of a lawsuit are governed by contract
law and Section 26.01 of the Texas Business &
Commerce Code. See Carter v. Allstate Ins. Co.,
962 S.W.2d 268, 271 (Tex. App. — Houston [1*
Dist.] 1998, writ denied); see also Banda v.
Garcia, 955 S.W.2d 270, 272 (Tex. 1997) (Texas
Supreme Court assumed oral statements about
pre-lawsuit settlement agreement made without
object confirmed existence of enforceable
agreement during the lawsuit).

2. Pending Suit Requirement

Rule 11 is limited to “pending” lawsuits.
Estate of Pollack v. McMurrey, 858 S.W.2d at
388. This includes lawsuits on appeal. See
Cunningham v. Zurick, 352 S.W.3d 519
(Tex.App.—Fort Worth, 2011, pet denied).

3. Multiple Documents May
Constitute Rule 11 Agreement

Note that an enforceable Rule 11 may arise
from one document or a series of documents, such
as letters between counsels of record. See Padilla
v. LaFrance, 907 S.W.2d 454 (Tex. 1995). In
Padilla, the plaintiff’s counsel made a settlement
demand in a letter to the defense counsel and
requested the delivery of settlement documents
and payment by a certain date. The defendant
responded to the demand in a subsequent letter in
which the defendant agreed to pay the demanded
sum but inquired how a pending lien would be
handled. Plaintiff’s counsel responded with a
third letter confirming the matter had been
settled.  Approximately one week after the
demand date, the defendant then proceeded to
issue settlement checks, along with a formal
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