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CASE LAW UPDATE 
 

J. RICHARD WHITE AND AMANDA R. GRAINGER 
WINSTEAD PC 

DALLAS, TEXAS 
 

The case selection for this year's Case Law Update is the arbitrary choice of the authors, but with 
an emphasis on cases of first impression, novel issues, detailed opinions on elements of a cause or 
Texas Supreme Court cases.  If a case is not mentioned, it is completely the authors' fault.  Cases 
discussed range from 666 S.W.3d through 688 S.W.3d.  The references to various statutes and 
codes used throughout this presentation are based upon the cases in which they arise.  You should 
refer to the case and to the statute or code in question to determine whether there have been any 
amendments that might affect the outcome of any issue.   
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I. MORTGAGES/FORECLOSURES/LIENS. 

1. Foreclosure – County Court Jurisdiction. 

Ditech Servicing, LLC v. Perez, 669 S.W.3d 188 (Tex. 2023) involved the jurisdiction of 
a Hidalgo County court at law under a specific state statute.  Ditech held a deed of trust lien on 
property owned by Perez.  In a suit seeking foreclosure filed in Hidalgo County Court at Law 
Number 4, Perez challenged the county court's subject matter jurisdiction based on Tex. Gov't. 
Code §26.043(2), (8).  The trial court overruled Perez' jurisdictional challenge and the court of 
appeals vacated the trial court's judgment and dismissed the case for want of jurisdiction.  On 
review by the Texas Supreme Court, it noted the two classes of county courts:  one being a 
constitutional county court, under Tex. Const. art. V §1, and the other being a statutory county 
court at law, which for Hidalgo County was pursuant to Tex. Gov't. Code §15.1102.  Normally, 
constitutional county courts have a jurisdictional limit for civil cases between $500 and $250,000; 
however, this specific Hidalgo County statute granted expanded jurisdiction to include "civil cases 
in which the matter in controversy does not exceed $750,000."  Tex. Gov't. Code §25.1102(a)(2).  
Therefore, the critical issue for the supreme court was whether the general statute for county courts, 
which divest jurisdiction over suits for enforcement of a lien on land or for recovery of land, was 
preempted by the specific jurisdictional grant in the Hidalgo County jurisdictional statute.  The 
supreme court held that the specific Hidalgo County jurisdictional statute granted jurisdiction in 
this foreclosure case, which involved a controversy of less than $750,000, stating "the county-
specific jurisdictional statutes are "independent and cumulative" of jurisdiction conferred by 
Section 25.0003."  This determination was based on numerous factors.  First, the Hidalgo County 
statute had no limiting language for real property interests as was contained in other county specific 
statutes.  Second, the concurrent jurisdiction with district courts only contained a limitation on the 
amount in controversy, not the type of suit (i.e., suits relating to real property interests).  Even 
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though most county specific statutes contained limitations on cases involving title to real property, 
the lack of such exclusion in the Hidalgo County statute meant it had no such limitation.  Third, 
there did not need to be a specific grant of jurisdiction over real property cases, contrasting the 
grant for family law cases in another section of the statute, because such specific grant only 
removed the amount in controversy and did not limit the scope of type of cases.  Fourth, the county 
specific jurisdictional statutes are "independent and cumulative of the jurisdiction" otherwise 
granted.  Fifth, the legislature had provided guidance on conflicts between the jurisdictional 
statutes, requiring that the specific provision controls over the general.   

2. Foreclosure – Credits to Judgment Lien.   

Hibernia Energy III, LLC v. Ferae Naturae, LLC, 668 S.W.3d 745 (Tex.App-El Paso 2022, 
no pet.) involved the foreclosure of a judgment lien and the amount of credits applicable against 
such judgment lien.  Although factually complex, the essence was that Ferae Naturae held a 
$15,000,000 judgment lien (abstracted in numerous counties) and sought foreclosure, but Hibernia 
sought credit against such judgment lien in amounts which would have extinguished the judgment 
lien.  Prior to the foreclosure sale, there were partial assignments of the judgment lien from the 
original creditor to third party assignees who paid over $20,000,000.00 for the right to the 
judgment lien in Upton County, Texas.  A portion of the judgment lien was assigned to Ferae 
Naturae; that assignment covered properties in Reagan County, Texas.   

Hibernia asserted that the prior judgment debtors and judgment creditors should be 
necessary parties to the suit, without which the foreclosure action would be invalid.  The court 
determined, with respect to judgment debtors, that the foreclosure action was an "in rem" 
proceeding and only judgment debtors having a "current" interest in the property were necessary 
parties.  As to the judgment creditors, the court determined that judgment creditors with only a 
past interest in the judgment lien are not necessary parties, relying upon Douglass v. Blount, 95 
Tex. 369, 67 S.W. 484 (Tex. 1902), holding "when a party has assigned all its rights to a lien on a 
property, it is not a necessary party to a foreclosure suit".  Furthermore, on all other aspects of its 
appeal, Hibernia was determined not to have presented sufficient evidence of any satisfaction of 
the judgment lien debt, and did not preserve their rights to complain on appeal; therefore, Hibernia 
failed to carry its burden.   

3. Foreclosure – Lease Termination. 

Heron Lakes 2005 HQ-7, LLC v. Cadence Bank Successor by Merger to BancorpSouth 
Bank, 681 F.Supp.3d 697 (S.D. Tex. 2023) involved a dispute as to whether a non-judicial 
foreclosure terminated a lease.  Cadence Bank was the tenant under four leases; Heron Lakes was 
holder of the deed of trust on all four properties.  Heron Lakes conducted a non-judicial foreclosure 
sale and Cadence Bank abandoned the property under 3 leases, claiming each lease was terminated 
by the foreclosure sale.  Heron Lakes sued for breach of the lease agreements.  Each lease 
contained three operative provisions: 

Paragraph 13.01 SUBORDINATION.  This Lease is and shall be 
subject and subordinate to any and all . . . mortgages which may now 
or hereafter encumber or affect the Project . . .; provided, however, 
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at the option of any [mortgagee], this Lease shall be superior to 
the . . . mortgage. 

Paragraph 14.02 ATTORNMENT.  In the event of the . . . 
enforcement by the trustee or the beneficiary under any mortgage or 
deed of trust of remedies provided by law or by such mortgage or 
deed of trust, Tenant will, upon request of any person or party 
succeeding to the interest of Landlord as a result of such termination 
or enforcement, automatically become the Tenant of such successor 
in interest. 

Paragraph 17.20 SUCCESSORS.  Subject to the limitations and 
conditions set forth elsewhere herein, this Lease shall bind and inure 
to the benefit of the respective . . . successors, and assigns of the 
parties hereto. 

Cadence Bank argued that the subordination clause was the operative provision and Heron 
Lakes' failure to elect for the lease to be superior to the deed of trust terminated the lease on the 
foreclosure.  The appellate court affirmed Cadence Bank's position, noting the general foreclosure 
rule of law set forth in Coinmach Corp. v. Aspenwood Apartment Corp., 417 S.W.3d 909, 916 
(Tex. 2013), which stated that "if the tenant remains in possession and continues to pay rent, and 
the landlord . . . accept[s] the rent without objection to the continued possession, the tenant is a 
tenant at will, and the terms of the prior lease will continue to govern the new arrangement."  In 
reaching its conclusion, the court rejected Heron Lake's arguments that the bank's continued 
possession under one of the four leases affected the treatment of the remaining three leases which 
the bank had abandoned.  This position was rejected by the court as not being relevant to the facts 
relating to the three abandoned leases.  Further, the court rejected the request of Heron Lakes to 
offer evidence regarding negotiations of the lease and prior drafts, because those were irrelevant 
with respect to unambiguous clauses in the executed lease.   

Whether a lease provides for it to be superior or subordinate to any deed of trust, upon 
election by the mortgagee, each lease must be carefully reviewed when conducting foreclosures to 
insure the desired results. 

4. Foreclosure – Prerequisites for Mechanic's Lien. 

Valley Forge v. CK Constr., 677 S.W.3d 121 (Tex.App.—El Paso 2023, no pet.) discussed 
the prerequisites to the foreclosure of a mechanic's lien.  CK Construction was hired to renovate 
and remodel a building in El Paso which was owned by Valley Forge.  CK completed construction 
of the project and requested the final $69,000 payment; however, Valley Forge tendered a check 
for only $40,000 as a final payment.  CK refused the check and sued for the $69,000 it believed it 
was owed under the construction contract.  The trial court granted CK's motion for summary 
judgment for $69,000 and ordered a foreclosure sale.  Valley Forge appealed and the appellate 
court reversed.  

Valley Forge alleged that CK had failed to offer sufficient evidence of the amount due.  CK 
did not attach the contract to its pleadings or summary judgment affidavits, and presented no 
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