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This edition of this Hot Tips paper is again a collection of developments, cases and events which
we think are relevant to lawyers who practice in the area of commercial real estate finance,
transactions, and development. Some are reports of new developments and some are reminders of
law and practice that we think might be useful to you. We are certain that we have overlooked
many developments that you would like to see covered, but we have picked those things to report
which we think would be helpful to most of you and maybe even entertaining in some ways. We
have tried not to step on the toes of the contributors to this seminar who so skillfully inform us of
developments in Texas cases and the recent developments at the Texas Legislature.

I. The Issue of Foreign Ownership of Land in Texas

The issue of ownership of land in Texas by foreign nationals or organizations controlled by foreign
nationals has been the subject of both legislation and public concern for a long time. This year,
the Legislature passed, and the Governor signed, SB17 which added a new subchapter H to Section
5.005 of the Property Code. That new statute has been covered by the legislative update part of
this seminar. There is more to the subject than just that important development. There are federal
laws and regulations in effect which also deal with the subject and some case development dealing
with the constitutionality of ways to deal with the subject.

Please forgive Brian for this paragraph, but he was a history major. Limitation on ownership of
land in Texas by foreign nationals is relatively new and a significant change of basic public policy
for Texas. One of the first laws adopted by the Congress of Texas in the period in which Texas
was an independent nation, and before annexation by the United States, is now Property Code
Section 5.005 which says that foreign nationals have the same rights with respect to real property
in Texas as do Texas native residents. This law made a lot of sense when Texas was trying to
bolster the number of newcomers from the United States (who would have been foreign nationals
at that time) and even from Mexico, where the political climate might have been unfriendly to
some Mexican citizens, in either case who would settle as Texans.

The 2021 Erosion. The policy of equal rights of Texas citizens and foreign nationals with respect
to Texas real estate has been eroded in recent years by SB2116 of the 2021 session of the
Legislature which dealt with ownership or control by foreign nationals in Texas energy
infrastructure such as solar farms. The act has been codified in Chapter 2275 of the Government
Code and Chapter 117 of the Business & Commerce Code, which prohibited ownership by foreign
nationals from Russia, China, North Korea, and Iran.

A. A refresher on CFIUS organization, powers and regulations.

The current federal laws and regulations dealing with ownership of land in Texas (and of course
in the rest of the United States) are generally called the “CFIUS Regulations”.

CFIUS is the “Committee on Foreign Investment in the United States” — a group of federal
agencies organized in the Treasury Department which is intended to watch out for acquisition and
use of US property by foreign entities or individuals in any way which might threaten US security
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