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BACKGROUND, EDUCATION, AND PRACTICE

Tom is a founding member of Thalheimer, Cipione, Whelan & Morgan PLLC. Tom’s practice
encompasses a broad range of real estate transactions and commercial litigation emphasizing real
estate centered controversies. He also is a Fellow of the American College of Real Estate Lawyers
and Chair of ACREL’s Insurance Committee.

Tom graduated magna cum laude with a B.A. in Political Philosophy from the University of
Dallas and earned his J.D. from SMU Law School before it became the SMU Dedman School of
Law. He frequently writes and presents at CLE seminars on real estate related topics.

When he is not practicing law, he is likely to be found reading ancient and modern texts, writing
a commentary on Nicollo Machiavelli’s La Mandragola, making saw dust with power tools or
wood shavings with hand tools, or attending Texas Rangers games with his daughter, Hannah.
This three-decade long pass time started when she was two, was not—to his astonishment—
interrupted by her teenage years, and was rewarded, at long last, in 2023 with a World Series
Championship, which almost makes up for one strike away twice, twice, in 2011.
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PARTI
INTRODUCTION

A. The times they are a changin’’

The continuation of the hard insurance market over much of the past decade is perhaps the
most obvious factor forcing a recalibration of the real estate industry’s approach to managing
risks in general and to using traditional insurance to finance risk transfers in particular. But the
current hard market is hardly the only factor, or even the primary one, driving these ongoing
changes.

Increasing premium costs, decreasing coverage availability, and tighter underwriting
requirements during the hard market, forced the real estate, construction, and financial industries
to look for alternatives to risk-management programs centered around traditional insurance
products. Necessity thus mothered the invention and implementation of a number of risk
management alternatives. Necessity likewise requires we lawyers to start swimming in these new
waters if we want our time, to our clients, to be worth paying.?

The discipline of enterprise risk management (ERM) and the adoption of more powerful
information technologies like Al are changing the ways insurers and business analyze and price
risk.

Changes in State and Federal insurance regulations—often driven by hard markets past and
present—are enabling the growth of the alternative risk transfer market (The Art Market) and the
use of captives insurers (Captives) and Risk Retention Groups (RRGs), as well as hybrid
alternatives, such as Owner Controlled Insurance Programs (OCIPs), for construction projects.
These and other alternative risk management vehicles make possible risk management and

financing arrangements outside of traditional insurance markets. The regulatory changes,
coupled within the advances in information technology, also enable participants in The ART
Market to underwrite and finance risks greater economic efficiency through Captives, RRGs, and
other risk management vehicles than would be possible using traditional insurance products.3

Regardless of how a business chooses to finance its risk exposures, proactive risk management
programs—i.e., practical measures implemented to reduce risks and mitigate losses—are taking
on increasing importance as the costs of transferring risk and retaining loss-exposers increase.

1 Bob Dylan (1963).
2 The times they are a changin’, Verse 1:

Come gather 'round, people, wherever you roam

And admit that the waters around you have grown
And accept it that soon you'll be drenched to the bone
If your time to you is worth savin’

And you better start swimmin' or you'll sink like a stone
For the times, they are a-changin'

3 Thoughts, Questions, and Tips are scattered throughout the paper. Most point to practical, bread and butter, issues
and how to address them. Others, however, point up at the Clouds to look the whys or point down into the Weeds to
consider the devil slithering down there in the details.
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