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TAKING AND TENDERING DEPOSITIONS FOR PLAINTIFF

“The Plaintiff’s case should be a race to disclosure.” Melvin Belli,
one of the founders of the modern tort practice taught that in the 1960s. And
perhaps nothing fuels that race to disclosure more than discovery
depositions.

As a plaintiff’s attorney, if you have sued, you will probably be taking
or tendering a deposition. The outcome of the depositions will to a great
extent control the case result. Because depositions can be so important, the
single largest litigation roadblock at many firms that prevents development
of facts is simply setting depositions. I didn’t say taking depositions. Once
a deposition, is set, unless it’s a very complex matter, taking it is a simple
process. But setting the deposition often can be a major blockage in
developing the plaintiff’s case. Progress just seems to shut down. We have

developed a simple five-step procedure for securing deposition settings.

FIVE STEPS TO SET DEPOSITIONS

First, identify who needs to be deposed. Some of the fact witnesses —
the police officer, the investigators — you will know at the outset. You
should know when the case is filed who will be deposed in that first round.
So, identify who needs to be deposed and do it early.

Second, send a deposition request letter. We have a form for that and
we send the first request letter suggesting two or three days.

The third step: if after about ten days you have heard nothing back
from the defendants, and you probably will not, send a second notice letter.
In the second letter, say, “We asked once, we’re asking again. Please give

us deposition dates for taking these depositions.”
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The fourth step occurs when you haven’t received a response to your
second deposition request after five days. The third letter is a little more
aggressive: “We’ve asked you twice to give us dates to set these
depositions. If I don’t hear from you in the next three or four days, (not
three weeks), we’re going to have to pick a date and issue a notice.” If you
don’t hear from opposing counsel, you must act. You’ve done everything
you can do, and you’ve papered your file in the event of a hearing.

The fifth step, you issue the notice. The Defendant will probably file
a Motion to Quash the Notice. As soon as you receive a Motion to Quash,
you file a Motion to the Court to Set Depositions. Do not file a motion to
have Defendant’s Motion to Quash heard because the clerk will not let you
set opposing counsel’s motion. Instead, just file a simple Motion to Set
Depositions. You won’t have to wait until the defense lawyer gets around to
having a hearing on their Motion to Quash, which they will most likely
never request.

That’s five simple steps. It’s easy. It’s not complex. Ifyou’ll just do
this, you will remove what is frequently the single worst roadblock to case
resolution. You must have the facts before you can prepare a settlement
package. You’re not going to get this case settled until you get that
necessary information to the decision-makers on the other side. So, remove
the depositions roadblock.

After you have taken depositions, you come back to the office, you
say, “Aha, I learned the name of another witness.” Or, you take an expert’s
deposition and say, “I need to follow up with this person who also knows

about this occurrence, product, or procedure.” Immediately, start that same
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