
 
 

The University of Texas School of Law Continuing Legal Education  ▪  512.475.6700  ▪  utcle.org  

  
 

PRESENTED AT 

50th Annual William W. Gibson, JR. 
Mortgage Lending Institute 

 
September 29‐30, 2016 ▪ Austin, TX 
October 20‐21, 2016 ▪ Dallas, TX 

 
 
 
 
 
 

 
 

 THROUGH THE LOOKING GLASS—SERIES LLCS IN 2016 
 

Allen Sparkman 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 

 
 



1  

 

THROUGH THE LOOKING GLASS—SERIES LLCS IN 2016 

 

Allen Sparkman* 

 

 

I. INTRODUCTION .................................................................................. 3 

A. Origin of Series Concept ........................................................... 3 

B. Dawn of Series LLCs ................................................................. 5 

II. STATUS (OR NOT) AS A SEPARATE STATE LAW ENTITY ................. 10 

A. Individual Series Generally Are Not a Separate State Law  

Entity ....................................................................................... 10 

B. Absence of Separate Entity Status Consistent with Statutory  

Trusts ....................................................................................... 12 

C. Significance of Non-Separate Entity Status ............................. 13 

D. Significance of Separate Entity Status ..................................... 15 

III. SEVERAL ACTUAL AND POTENTIAL REASONS TO USE A SERIES 

LLC .................................................................................................. 18 

IV. DUTIES AND INFORMATION RIGHTS IN SERIES LLCS ...................... 22 

V. SERIES LLCS, THE UCC, FEDERAL AND STATE TAX LAW, AND 

SECURITIES LAW ISSUES .................................................................. 31 

A. UCC ......................................................................................... 31 

B. Federal and State Taxation ..................................................... 32 

C. Securities Law Issues ............................................................... 35 

1. Who Is the Issuer? ........................................................... 35 

2. Determining Accredited Investor and Purchaser  

Status ............................................................................... 38 

VI. FOREIGN QUALIFICATION ISSUES .................................................... 39 

A. The Problem ............................................................................ 39 

B. Foreign Qualification—Non-Series State ................................ 40 

C. Foreign Qualification Issues—Series State ............................. 41 

VII. INTERNAL LIABILITY SHIELDS IN A NON-SERIES STATE ................. 43 

A. Cases Involving Series LLCs ................................................... 46 

VIII. ADDITIONAL RECOMMENDATIONS .................................................. 53 

A. What Issues Should be Analyzed by a State When Considering  

Whether to Adopt or Modify Series Provisions? ..................... 53 

B. What Is the Policy Basis for Adopting Series Provisions? ...... 53 

C. What Powers Should be Granted to an Individual Series? ..... 53 

D. What Notice Should be Required for the Establishment of a 

Series and Its Name? ............................................................... 54 

E. What Requirements Should There be for Identifying the Assets 

of a Particular Series?............................................................. 54 

                                                                                                                 
 * The author thanks Allan G. Donn of Wilcox & Savage, P.C. in Norfolk, Virginia, and Thomas 

E. Rutledge of Stoll Keenon Ogden PLLC in Louisville, Kentucky for their thoughtful and helpful 

comments on a draft of this Article.  Any mistakes are, of course, the author’s responsibility. 



2 BUSINESS & BANKRUPTCY LAW JOURNAL [Vol. 3:1 
 

F. What Filing Fees Should be Charged?.................................... 56 

G. Are There Other Statutes That Should be Reviewed? .............. 56 

H. When Should a Series LLC be Used? ...................................... 56 

I. What Public Notice of the Formation of a Series Is  

Appropriate? ........................................................................... 58 

IX. AREAS OF POTENTIAL CONFUSION AND UNCERTAINTY ................. 59 

A. How Can Clients be Protected? .............................................. 61 

X. CONCLUSION .................................................................................... 61 

 

ABSTRACT 

 

This Article examines series LLCs in an effort to explain how the 

series concept developed, what potential uses for the series concept exist, 

the potential problems the series concept raises, and what improvements 

should be considered.  This Article first looks at the history of the series 

concept as it developed in the fund area with business trusts, and then 

reviews the series provisions of the Delaware LLC Act and the series 

provisions of the laws of other states.  In connection with that review, this 

Article addresses the question of whether a series is treated as a separate 

state law entity and, if so, what the meaning and significance of that 

treatment may be.  Certain actual and potential uses of series LLC are 

examined, and this Article then addresses certain legal uncertainties with 

respect to series LLCs.  Following a look at the few cases that have been 

decided involving series LLCs, this Article concludes with some 

recommendations and cautions. 

The author serves as an ABA Advisor to the Drafting Committee of 

the National Conference of Commissioners on Uniform State Laws (the 

NCCUSL Drafting Committee) that is preparing a Uniform Limited 

Liability Company Protected Series Act.1  The NCCUSL Committee’s 
latest Discussion Draft (the “ NCCUSL Discussion Draft”) is dated March 

2016.2  Despite the reservations raised in this Article, innovation in the law 

is a positive development.  When a new legal concept is introduced, it is 

incumbent on the profession to do all it reasonably can to improve the 

concept and to provide guidance on how the new concept can best be 

employed to assist clients in reaching their goals. 

 

 

                                                                                                                 
 1. The author is also co-chair of the task force on model series LLC operating agreement of the 

LLCs, Partnerships, and Unincorporated Entities Committee of the Business Law Section of the 

American Bar Association. 

 2. http://uniformlaws.org/Committee.aspx?title=Limited%20Liability%20Company% 

20Protected%20Series%20Act.  The NCCUSL Discussion Draft is still being reviewed.  Anyone who 

has an interest should download the NCCUSL Discussion Draft and email any comments to Steve Frost 

at frost@chapman.com. 
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I.  INTRODUCTION 

A.  Origin of Series Concept 

 The series concept arose in Delaware.  Delaware adopted its Business 

Trust Act in 1988 (changed to Statutory Trust Act in 2001).3  Series 

provisions were added to the Delaware Business Trust Act in 1990 at the 

urging of the mutual fund/investment company industry; those series 

provisions afforded internal liability shields only to registered investment 

companies.4  The 1990 amendments added the following language to 

§ 3806(b) of what was then the Delaware Business Trust Act: 

(b)  A governing instrument may contain any provision relating to the 

management of the business and affairs of the business trust, and the 

rights, duties and obligations of the trustees, beneficial owners and other 

persons, which is not contrary to any provision or requirement of this 

chapter and, without limitation: 

**** 

(2)  May establish or provide for the establishment of designated series of 

trustees, beneficial owners or beneficial interests having separate rights, 

powers or duties with respect to specified property or obligations of the 

business trust or profits and losses associated with specified property or 

obligations, and, to the extent provided in the governing instrument, any 

such series may have a separate business purpose or investment 

objective[.]5 

In addition, the amendment added the following to the end of § 3804 

of the Delaware Business Trust Act (with some ancillary language that was 

deleted in 1991 omitted): 

Notwithstanding the foregoing provisions of this § 3804, in the event that 

the governing instrument of a business trust which is a registered 

investment company under the Investment Company Act of 1940, as 

amended (15 U.S.C. § 80a-l et seq.) creates one or more series as provided 

in § 3806(b)(2), and if separate and distinct records are maintained for any 

such series and the assets associated with any such series are held and 

accounted for separately from the other assets of the business trust, or any 

other series thereof, and if the governing instrument so provides, and 

notice of the limitation on liabilities of a series as referenced in this 

sentence is set forth in the certificate of trust of the business trust, then the 

                                                                                                                 
 3. DEL. CODE ANN tit. 12 § 3801(g) (West 2012). 

 4. Memo from Marla Norton, Director and Shareholder of Bayard, P.A. in Wilmington, 

Delaware, to the NCCUSL Drafting Committee (copy on file with author). 

 5. 67 Del. Laws, c. 297, § 4 (1990). 
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