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1) Relevant Code and Rule Provisions.
a) 11 U.S.C. § 506.

(1) An allowed claim of a creditor secured by a lien on property in which the estate
has an interest, ... is a secured claim to the extent of the value of such creditor’s
interest in the estate’s interest in such property, ... and is an unsecured claim to the
extent that the value of such creditor’s interest or the amount so subject to setoff is
less than the amount of such allowed claim. Such value shall be determined in
light of the purpose of the valuation and of the proposed disposition or use of such
property, and in conjunction with any hearing on such disposition or use or on a
plan affecting such creditor’s interest.

(2) If the debtor is an individual in a case under chapter 7 or 13, such value with
respect to personal property securing an allowed claim shall be determined based
on the replacement value of such property as of the date of the filing of the petition
without deduction for costs of sale or marketing. With respect to property acquired
for personal, family, or household purposes, replacement value shall mean the
price a retail merchant would charge for property of that kind considering the age
and condition of the property at the time value is determined.

b) Bankruptcy Rule 3012. Valuation of Security.

The court may determine the value of a claim secured by a lien on property in
which the estate has an interest on motion of any party in interest and after a
hearing on notice to the holder of the secured claim and any other entity as the
court may direct.

Notes of Advisory Committee on Rules—1983

Pursuant to §506(a) of the Code, secured claims are to be valued and allowed as
secured to the extent of the value of the collateral and unsecured, to the extent it is
enforceable, for the excess over such value. The valuation of secured claims may
become important in different contexts e.g., to determine the issue of adequate
protection under §361, impairment under §1124, or treatment of the claim in a plan
pursuant to §1129(b) of the Code. This rule permits the issue to be raised on
motion by a party in interest. The secured creditor is entitled to notice of the
hearing on the motion and the court may direct that others in the case also receive
such notice.
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An adversary proceeding is commenced when the validity, priority, or extent of a
lien is at issue as prescribed by Rule 7001. That proceeding is relevant to the basis
of the lien itself while valuation under Rule 3012 would be for the purposes
indicated above.

¢) Bankruptcy Rule 9014.

(a) Motion. In a contested matter not otherwise governed by these rules, relief shall
be requested by motion, and reasonable notice and opportunity for hearing shall be
afforded the party against whom relief is sought. No response is required under
this rule unless the court directs otherwise.

(c) Application of Part VII Rules. Except as otherwise provided in this rule, and
unless the court directs otherwise, the following rules shall apply: 7009, 7017,
7021, 7025, 7026, 7028-7037, 7041, 7042, 7052, 7054-7056, 7064, 7069, and
7071. The following subdivisions of Fed. R. Civ. P. 26, as incorporated by Rule
7026, shall not apply in a contested matter unless the court directs otherwise: ...
26(a)(2) (disclosures regarding expert testimony) ....

d) Bankruptcy Rule 7026.

(a) Required Disclosures; General Provisions Governing Discovery.

* %k %

(2) Disclosure of Expert Testimony.

(A) In General. ... a party must disclose to the other parties the identity
of any witness it may use at trial to present evidence under Federal
Rule of Evidence 702, 703, or 705.

(B) Witnesses Who Must Provide a Written Report. Unless otherwise
stipulated or ordered by the court, this disclosure must be accompanied
by a written report—prepared and signed by the witness—if the
witness is one retained or specially employed to provide expert
testimony in the case or one whose duties as the party's employee
regularly involve giving expert testimony. The report must contain:

(1) a complete statement of all opinions the witness will express
and the basis and reasons for them;

(1) the facts or data considered by the witness in forming them,;

(ii1) any exhibits that will be used to summarize or support
them,;

Williams & Williamson
Litigating Business Valuation
Page 2 in Original



(iv) the witness's qualifications, including a list of all
publications authored in the previous 10 years;

(v) a list of all other cases in which, during the previous 4
years, the witness testified as an expert at trial or by deposition;
and

(vi) a statement of the compensation to be paid for the study
and testimony in the case.

(C) Witnesses Who Do Not Provide a Written Report. Unless
otherwise stipulated or ordered by the court, if the witness is not
required to provide a written report, this disclosure must state:

(1) the subject matter on which the witness is expected to
present evidence under Federal Rule of Evidence 702, 703, or
705; and

(i1) a summary of the facts and opinions to which the witness is
expected to testify.

(b) Discovery Scope and Limits.

*
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(4) Trial Preparation: Experts.
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(A) Deposition of an Expert Who May Testify. A party may depose
any person who has been identified as an expert whose opinions may
be presented at trial. If Rule 26(a)(2)(B) requires a report from the
expert, the deposition may be conducted only after the report is
provided.

(B) Trial-Preparation Protection for Draft Reports or Disclosures.
Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure
required under Rule 26(a)(2), regardless of the form in which the draft
is recorded.

(C) Trial-Preparation Protection for Communications Between a
Party's Attorney and Expert Witnesses. Rules 26(b)(3)(A) and (B)
protect communications between the party's attorney and any witness
required to provide a report under Rule 26(a)(2)(B), regardless of the
form of the communications, except to the extent that the
communications:
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