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Intro duc tio n

• Debates	over	fraud	take	center	state	in	many	fraudulent	transfer	lawsuits.
• It	is	often	difficult	to	credibly	argue	that	a	creditor	(especially	a	creditor	with	no	preexisting	exposure	to	the	debtor)	knowingly	lends	to	an	insolvent	debtor.
• The	best	way	to	discredit	the	use	of	loans	as	a	contemporaneous	indicator	of	solvency	often	is	to	establish	that	lenders	would	not	have	lent	the	money	if	they	knew	the	true	state	of	the	debtor’s	financial	condition.	



Need to  Guard Against Hindsight Bias

• We	know	the	debtor	subsequently	filed	for	bankruptcy
• Debate	is	over	whether	the	debtor’s	insolvency	was	foreseeable

• So me time s the  c lue s c a n b e  p ie c e d  to g e the r (e .g ., The  Sixth Se nse )

• Othe r time s a re  mo re  like  Mo nd a y Mo rning  Qua rte rb a c king  (e .g ., q ue stio ning  Pe te  

Ca rro ll’ s d e c isio n to  p a ss inste a d  o f ha nd  o ff to  Ma rsha wn Lync h in the  Sup e r Bo wl )
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