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¥ Miriam Aguayo, J.D. 2017, was the Executive Lead
Articles Editor for Volume 18 of the Texas Tech
Administrative Law Journal. Miriam was born in
Monterrey, N.L., Mexico and moved to the United
States at the age of 6. She graduated magna cum laude
from the University of Texas at Brownsville with a
Bachelor’s degree in History. Miriam was the president
and founder of the Immigration Law Association and
served as the Student Chair of Immigration Efforts.
She has a strong interest in immigration law and hopes
to one day help influence immigration policy.

¢ Lauren Arredondo, J.D. 2017, was the
Organizational Development Chair for Volume 18 of
the Texas Tech Administrative Law Journal. Born and
raised in San Antonio, Texas, she received her
Bachelor of Arts from the University of Texas at
Austin in 2014, majoring in Government, with a minor
in History and certificates in Business and European
Studies. Her primary legal interests include business,
energy, and employment law.

36 Brandon Callahan, J.D. Candidate 2018, is an
Articles Editor for Volume 19 of the Texas Tech
Administrative Law Journal. He grew up in Sandy,
Utah and received a Bachelors of Science degree in
Business Administration from Brigham Young

University-Idaho. After graduating from college, he
worked at a brokerage until deciding to go to law
school. Brandon is interested in estate planning, as well
as civil litigation, and hopes to practice both.

v Emily Copeland, J.D. 2017, was the Editor in Chief
of Volume 18 of the Texas Tech Administrative Law
Journal. She is from Dallas, Texas, but traveled north
of the Red River for college. In May 2014, Emily
received her Bachelor of Arts from the University of
Oklahoma majoring in Journalism, with a focus in
Public Relations, and minoring in Spanish. Her legal
interests include family, business, and tort law and
civil litigation.

£ Abbey Coufal, J.D. Candidate 2018, is the Executive
Comment Editor for Volume 19 of the Texas Tech
Administrative Law Journal. She was born and raised
in Vernon, Texas. She received her Bachelor of Arts
from West Texas A&M University in 2014, majoring
in Mass Communication with an emphasis on
Adpvertising/Public Relations and Broadcast Journalism.
Her primary legal interests include water,
environmental, and oil & gas law.
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A Joseph Ellis, J.D. Candidate 2018, is the Executive
Business Manager for Volume 19 of the Texas Tech
Administrative Law Journal. He was born in San
Angelo and raised in Brownwood, Texas. Joe received
his Bachelors of Science from the United States Air
Force Academy (2008) where he graduated on the
Dean’s List. He earned his Masters of Arts with an
Emphasis in International Relations from the
University of Oklahoma (2013). He served as an
Intelligence Officer in the United States Air Force for
over seven years and served multiple tours overseas
and combat deployments. He is primarily interested in

criminal litigation, military law, and administrative law.

p Meagan Ghormley, J.D. 2017, was the Executive
Technology Editor for Volume 18 of the Texas Tech
Administrative Law Journal. She graduated cum laude
from Texas A&M University with her Bachelor of
Science in Agricultural Communications. She interned
for Texas State Representative Kevin Brady in
Washington, D.C. before coming to Tech Law. Her
legal interests are oil and gas, water, and criminal law.

A Maira Gonzalez-Sanchez, J.D. Candidate 2018, is
the Executive Managing Editor for Volume 19 of the
Texas Tech Administrative Law Journal. She was born
and raised in the Rio Grande Valley. In 2012, she
graduated magna cum laude from Texas A&M
University majoring in Political Science and minoring
in Sociology. She is the American Bar Association 13
Circuit Lt. Governor of the Volunteer Income Tax
Assistance (VITA) Program and a member of the Phi
Delta Phi legal honor society. Her legal interests
include civil litigation, income tax, family, and
criminal law.

2 Taylor Guerrero, J.D. Candidate 2018, is an
Articles Editor for Volume 19 of the Texas
Administrative Law Journal. She was raised in White
Deer, Texas, but the coaching life took her to many
different towns: Seymour, Breckenridge, Van Vleck,
and Austin. She received a Bachelor of Arts in History
and Government from the University of Texas in
Austin, Texas. She is involved in Hispanic Law
Student Association and Longhorn Bar Association, as
well as a member of Phi Delta Phi, a legal honor
society. Her legal interests include human
rights, specifically human trafficking, and becoming a
federal prosecutor.

v Joseph Higgins, J.D. 2017, was the Executive
Business Manager of Volume 18 of the Texas Tech
Administrative Law Journal. Joe, a citizen of both the
United States and Canada, was born in Spring, Texas
and spent part of his childhood living in Victoria, B.C.
before moving to Carrollton, Texas in 4th grade. Joe
received a Bachelor of Science in Sport Management

with a certificate in Business Foundations from the
University of Texas at Austin in 2013. His primary
legal interests include sports and administrative law.

3 Kathryn Hand, J.D. 2017, was the Executive
Student Writing Editor for Volume 18 of the Tech
Administrative Law Journal. She was born and raised
in Spring, Texas. She received her Bachelor of Arts
from The University of Oklahoma in Norman,
Oklahoma where she studied majored in Letters and
minored in Spanish. She was a Contracts tutor for first
year students. Her primary legal interests are
employment and administrative law. Kathryn will be
an Associate in the litigation group at Cotton Bledsoe
Tighe & Dawson, P.C. in Midland.

% Matt Joeckel, J.D. Candidate 2018, is the Executive
of Organizational Development for Volume 19 of the
Texas Tech Administrative Law Journal. He was born
and raised in Arlington, Texas. He received his
Bachelor of Business Administration in Marketing
from Texas A&M University and a Masters of Liberal
Arts from Texas Christian University. He is primarily
interested in civil litigation.

n Brandon King, J.D. 2017, was a Comment Editor
for Volume 18 of the Texas Tech Administrative
Law Journal. He was born and raised in the Southeast,
having lived in Georgia, Alabama, and Mississippi.
Importantly, Brandon is the only Auburn fan in an
Alabama household, so he doesn’t return home
often. He received his Bachelor of Arts from Texas
Tech University, graduating cum laude and majoring in
History and Russian Language Studies. He is primarily
interested in civil litigation. Brandon has accepted a
clerkship with the Honorable Jeffrey S. Boyd of the
Supreme Court of Texas.

n Sarah Kline, J.D. Candidate 2018, is a Comment
Editor for Volume 19 of the Texas Tech
Administrative Law Journal. Sarah is from Paradise,
Texas, and graduated from Bridgeport High School in
2011. She then went on to Texas Christian University,
where she double majored in English and Political
Science and graduated cum laude in 2014. She is
interested in intellectual property and energy law.

Y Janet Moreno, J.D. Candidate 2018, is an Articles
Editor for Volume 19 of the Texas Tech
Administrative Law Journal. She was born in Midland,
Texas. In May 2015, Janet graduated magna cum laude
from Texas Tech University majoring in Journalism
and Political Science. Janet is on the Pro Bono Board
of Directors and a member of the Hispanic Law
Student Association. She has a strong interest in
criminal law and hopes to become a prosecutor.
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0 Madison Murray, J.D. 2017, was the Executive
Managing Editor for Volume 18 of the Texas Tech
Administrative Law Journal. She was born in Amarillo
and raised in Monahans, Texas. She graduated magna
cum laude from Texas Tech University majoring in
Public Relations and Communication Studies and
minoring in Spanish. Her legal interests include labor
and employment, non-profit, civil litigation, and family
law.

o Mario Perez, J.D. Candidate 2018, is an Articles
Editor for Volume 19 of the Texas Tech
Administrative Law Journal. Although he was born in
Laredo, Texas, he was raised in both Laredo, Texas
and Nuevo Laredo, Mexico. He graduated magna cum
laude from Texas Tech University double majoring in
History and Political Science. His legal interests
include  municipal law, administrative law,
civil litigation, and immigration law.

o Tiffany Pham, J.D. 2017, was a Comment Editor for
Volume 18 of the Texas Tech Administrative Law
Journal. She was born in Fort Smith, Arkansas, but
raised in Spring, Texas. She received her Bachelor of
Science in Communication Studies from the University
of Texas at Austin in 2014. She was the treasurer of the
Hispanic Law Student Association, as well as a
member of the Phi Delta Phi legal honor society. Her
legal interests include oil & gas, toxic torts, and water
law. Tiffany has accepted a position at Walters, Balido,
& Crain in Houston, Texas.

& Andrew Caleb Smith, J.D./MBA Candidate 2018,
is the Editor in Chief of Volume 19 of the Texas Tech
Administrative Law Journal. Andrew grew up in Provo,
Utah and is the proud father of four daughters. He
received a Bachelor of Arts degree from Brigham
Young University, majoring in International Relations.
He also holds a Master of Education degree from
Southern Methodist University. He is the president of
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the J. Reuben Clark Law Society. He is interested in
education law and alternative dispute resolution.

I' Camilo Valencia, J.D. Candidate 2018, is an
Articles Editor for Volume 19 of the Texas Tech
Administrative Law Journal. Although he was born in
Medellin, Colombia. He spent his formative years in
Garland, Texas. In May 2015, he graduated with a
Bachelor of Arts from Austin College, majoring in
Economics and Political Science. He is interested in
civil litigation.

b Erin Van Pelt, J.D. 2017, was an Articles Editor for
Volume 18 of the Texas Tech Administrative Law
Journal. Erin is from Las Cruces, New Mexico and
received her Bachelor of Arts degree from Texas Tech
University in 2014, graduating Summa Cum Laude
with Highest Honors. Her legal interests include
criminal, family, and non-profit law.

Q Allie Winkle, J.D. Candidate 2018, is a Comment
Editor for Volume 19 of the Texas Tech
Administrative Law Journal. She grew up in Coppell,
Texas and graduated from the University of Texas at
Austin where she majored in Sport Management. Allie
currently serves as the Vice President of the
Organization of Women Law Students and a Longhorn
Bar Association member. Her primary legal interest is
civil litigation.

oo Ashley Yi, J.D. 2017, was an Articles Editor
for Volume 18 ofthe Texas Tech Administrative
Law Journal. Ashley was born and raised in Houston,
Texas. She graduated with honors from The University
of Texas Austin in 2013 with a Bachelor of Artsin
Sociology and a minor in Korean. She was a dual-
degree student-J.D./ Masters of Science in Personal
Financial Planning. Also, she was the treasurer for the
Asian Law Student Association and secretary for the
Christian Legal Society. Ashley hopes to practice
corporate law in the future.
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I. INTRODUCTION

This case law update includes many of
the administrative law cases decided in Texas
between November 2016 and July 2017. This is
not an exhaustive review of all administrative
law cases, nor do these synopses exhaustively
cover all issues raised by these cases. We have
attempted to choose cases representative of
issues raised in Texas courts and to highlight the
most salient points of each. Our views are not to
be taken as the views of Texas Tech University
School of Law and should not be interpreted as
predictive of the result of future cases.

II. AGENCY AUTHORITY

Cadena Comm. USA Corp. v. Tex. Alcoholic
Beverage Comm’n, 518 S.W.3d 318 (Tex.
2017). £

This case is the first time the Texas
Supreme Court weighed in on the application of
Texas’ tied house law. Texas tied house statutes,
located in Texas Alcoholic Beverage Code,
currently serve to separate the industry into
“three  independent tiers:  manufacturing
(brewing), distribution, and retail.” TEX. ALCO.
BEv. CODE § 102.01-.82. Fomento Economico
Mexicano, S.A.B. de C.V. (FEMSA) holds a 20
percent interest in the stock of two Heineken
entities and has a 100 percent interest in Cadena
Comercial USA Corp. (Cadena) through
intermediate holding companies. Cadena formed
to operate convenience stores in Texas; however,
when the company sought a retailer’s permit
from the Texas Alcoholic Beverage Commission
(TABC) to sell alcohol, TABC refused on
grounds that FEMSA’s ownership interests in
Cadena and Hineken would violate the tied
house laws if it granted a permit.

On appeal, the district court and the
court of appeals both affirmed the TABC’s
denial of the permit. The supreme court looked
at three main issues: (1) the scope of 102.07(a)
and the meaning of “an interest in the business
of a brewer”; (2) if the TABC properly looked at
the separate corporate statutes of the entities
when determining Cadena’s permit application;
and (3) whether Cadena’s equal protection rights

were violated by TABC’s refusal of Cadena’s
permits and subsequent holdings of the lower
courts. Cadena at 323. In regards to the first
issue, the court interpreted “interest” to include
almost any interest, as well as “corporate stock,
affiliate-subsidiary relationships, and a level of
control” interests that have a stake in the
financial performance of a brewer. Id. at 329.
The court relied on the goal of the three-tier
strict separation of the legislature to determine
that the phrase applies to both entities engaged
in brewing and their stockholders.

In considering the second issue, whether
the TABC’s veil-piercing for FEMSA and
Cadena companies was proper, the court
determined that statutes in a regulatory context
were intended for that very purpose. The
legislature “intended that the TABC and courts
look beyond corporate separateness status in
enforcing the tied house provisions.” Id. at 336.
The court assessed the Texas alcohol beverage
laws and said that the laws specifically granted
TABC the authority to deny Cadena’s retail
permit on the rationale that the permit would
have led to a tied house violation based on the
parent company’s ownership interest.

Finally, the court took up the third issue
of whether or not there was a violation of
Cadena’s equal protection rights in the denial of
the retail permit. Cadena did point the court
towards examples of existing cross-tier holdings
in Texas; however, the court said Cadena did not
show that the entities were “similarly situated.”
For example, FEMSA’s multi-million dollar
shared interest in Heineken was considered large
scale. Additionally, the court did not comment
on TABC’s speculative application of the “One
Share Rule.” Section 102.07 triggered when
FEMSA’s indirect ownership interest in
Heineken Group and its breweries combined
with the indirect ownership in Cadena.

In a 6-2 decision, the court upheld the
TABC’s denial of a retail permit to a foreign
corporation whose parent company held a 20%
ownership interest in a foreign brewer.

Tex. Alcoholic Beverage Comm’n. v. D.
Houston, Inc., No. 03-13-00327-CV, 2017 WL
2333272, 2017 Tex. App. LEXIS 4725 (Tex.
App—Austin May 25, 2017, no pet.).
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This is an appeal from the district
court’s judgment dismissing D. Houston, Inc.
d/b/a Treasures’ (Treasures) claims involving
issues of jurisdiction and declaratory and
injunctive relief. Treasures operates what it
terms a “gentleman’s club” in Houston, TX. The
Texas Alcoholic Beverage Commission (TABC)
initiated a proceeding to impose civil penalties
in response to alleged violations of the Alcoholic
Beverage Code through the sexual misconduct
of the club’s dancers.

Under section 2001.038 of the
Administrative ~ Procedures  Act  (APA),
Treasures first asserted a claim against TABC
for declaration regarding the applicability of
TABC Rule 35.31(B), which states the offenses
that give rise to a violation of the Alcoholic
Beverage Code. Treasures claimed that the
dancers operated as independent contractors, and
therefore, the Rule was not applicable. The
district court dismissed the claim for want of
jurisdiction and for failure to exhaust
administrative remedies. On appeal, Treasures
emphasized that section 2001.038 allows pre-
enforcement adjudication of rule applicability
issues. Further, its claim brought under section
2001.038 was a question of law, and did not
require resolution of factual issues. The court
previously limited a rule applicability challenge
under section 2001.038 to determining whether a
rule is relevant to the current situation. The
Court of Appeals determined that Treasures
sought a declaration to the rule’s application,
rather than the “applicability” of the rule to the
particular facts. Clearly, the rule was relevant to
the factual situation at hand. For those reasons,
this court affirmed the district court’s judgment
dismissing the claim for want of jurisdiction.

Treasures’ second claim  sought
declaratory and injunctive relief under section
11.641(c) of the Alcoholic Beverage Code. This
section states that a civil penalty may not be
imposed where a court finds a defendant not
guilty in a criminal prosecution, criminal
charges were dismissed, or if no final
adjudication occurred. Treasures alleged that
TABC pursued penalties in the underlying
enforcement proceeding based on accusations
against Treasures’ dancers that the court had not
adjudicated. Treasures’ brought claims for

declaratory and injunctive relief under the
Uniform Declaratory Judgments Act to restrain
TABC’s suspension of Treasures’ permit
pursuant to section 11.641(c). The district court
ruled it had jurisdiction under section 2001.038
and granted summary judgment for Treasures.
The district court dismissed the remaining
claims relating to section 11.641(c), as they were
redundant to Treasures’ section 2001.038
challenge.

The Court of Appeals determined that
the plain meaning of section 11.641(c)
unambiguously prohibits a criminal prosecution
from serving as the basis of a civil penalty. It did
not prohibit TABC from imposing penalties on
the basis of common facts that underlie criminal
prosecution. The Court reversed the district
court’s judgment awarding Treasures relief on
the merits of its claim brought under APA
section 2001.038 and dismissed the claim for
want of subject-matter jurisdiction. The Court
affirmed the dismissal of Treasure’s remaining
claims concerning section 11.641(c).

City of Dall. v. Sabine River Authority of Tex.,
No. 03-15-00371-CV, 2017 WL 2536882, 2017
Tex. App. LEXIS 5166 (Tex. App.—Austin

June 7, 2017, no pet.). &

The Sabine River Authority
(Respondent) began charging Dallas (Petitioner)
more for water. The Petitioner filed a claim for
review with the Public Utility Commission
(Commission), and the State Office of
Administrative =~ Hearings  appointed  an
administrative law judge to hear the case.
Because the dispute revolved around contracts
between the two parties, Tex. Admin. Code sec.
24.131(a) required the judge to abate review
proceedings. The Petitioner filed suit under the
Texas Uniform Declaratory Judgments Act
(UDJA) in district court, alleging that the
Respondent’s rate increase was an unlawful
legislative act. However, the court ruled in favor
of the Respondent by granting its plea to the
jurisdiction, as the Respondent claimed
governmental immunity. The Petitioner appealed.

The appellate court reviewed the case de
novo. It reasoned that a breach of contract claim,
barred by sovereign immunity, differs from a
UDJA claim where a petitioner might raise a
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