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Topics to be Covered

Preparing for an M&A event

Key deal term s

Ethical issues



Preparing for an M&A Event

General Tim eline (Sell-Side)



Corporate Records Maintenance by Seller

Diligence files /  data room  should be m aintained at  all t im es

• Leverage from  prior financing events

• Perm its rapid response without  not ifying ent ire organizat ion

Maintain stockholder lists and addresses

• Frequent  communicat ion updates

• Also helps to avoid surprises

• Ability to email documents to stockholders

Understand and m aintain liquidat ion m odel

• I nclude all equityholders and individual payouts

• Be prepared to proact ively im plem ent  incent ives depending on realist ic valuat ion est imates even if no 

sale process loom ing

• Management  carve-outs and incent ives

• Equity grants m ust  be distanced from  event  /  com m encem ent  of sale process, receipt  of offers, 

indicat ions of value, LOI s

Cont ractual Diligence I ssues

• Exclusivity

• Most  Favored Custom er (MFC)  or “MFN”  clauses

• Uncapped future support  /  indemnity obligat ions (esp I P indemnity)

• Overbroad or unrealist ic ongoing obligat ions (e.g. data pr ivacy)

• Where applicable, inadequate or overburden som e data pr ivacy provisions

• Exclusions from  lim itat ions of liability and waiver of consequent ial damages

• Assignabilit y issues

• Non- term inable leases

• Bank prepaym ent  penalt ies

• Sole source suppliers

• Non-compete /  non-solicit s against  the company

• I P assignm ents (e.g. work for hire in service agreem ents) , co-ownership of I P

• Overly broad or rest r ict ive confident iality agreem ents

• Warrants that  do not  autom at ically term inate upon a change of cont rol

• Cont inuing (or am biguous)  investor agreem ents
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