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The Basics:

Form I-130 Immigrant  Pet it ion for Al ien Relat ive 

Filed wit h Unit ed St at es Cit izenship and Immigrat ion 
Services (USCIS).  Current  edit ion and inst ruct ions 
available at  www.uscis.gov

Spousal Pet it ions require bot h I-130 pet it ion and Form I-
130A Supplement al Informat ion for Spouse Benef iciary

Pet it ioner = U.S.  Cit izen or Lawful Permanent  Resident  
(LPR) f i l ing t he pet it ion wit h USCIS

Benef iciary= Spouse,  Parent ,  Child or Sibl ing of  pet it ioner



Immediat e Relat ives of  U.S.  Cit izens

Spouses of  U.S.  
Cit izens

Children of  U.S.  
Cit izens,  where t he 
child is unmarried 
and under t he age 

of  21

Parent s of  U.S.  
Cit izens where t he 
U.S.  Cit izen child is 
over t he age of  21

Spousal Pet it ions

For spousal pet it ions,  make sure al l  pr ior marriages are t erminat ed or a deat h 

has occurred   

Argue common law marriage if  possible t o capt ure possible st ep kids or avoid 

condit ional residency

Same sex marriages

Proxy marriages may require consummat ion

Consider whet her st at e law prohibit s close famil ial  t ies l ike cousins marrying   



Def init ion of  Children INA 101(b)

Biological child

St ep child (marriage creat ed while child under age 18 ).  St ep child can 

pet it ion or be pet it ioned for even if  t he marriage creat ing t he st ep-

parent / st ep-child relat ionship has ended in divorce so long as a relat ionship 

cont inues.  If  kid over 18 at  t ime of  marriage,  consider whet her common law 

marriage was est abl ished prior t o age 18  

Out  of  wedlock,  legit imat ion or bonaf ides can be shown

Adopt ed child – under age 16 unless wit h sibl ing who is under 18 

Adopt ed Child and Hague Convent ion

Is it  a Hague Convent ion count ry? 

Was t he adopt ion ent ered af t er Apri l  1,  2008?

The Hague Convent ion only appl ies if  t he child is a cit izen or resident  of  a 

Hague Convent ion count ry and t he adopt ive parent  is a habit ual resident  of  

t he US

In order t o f i le t he I-130 visa pet it ion for t he adopt ed child,  a pract it ioner 

must  argue t hat  t he Hague Convent ion does not apply ot herwise USCIS wil l  

require orphan procedure 



Find the full text of this and thousands of other resources from leading experts in dozens of
legal practice areas in the UT Law CLE eLibrary (utcle.org/elibrary)

Title search: I-130 Visa Petitions: From the Basics to the Battles

Also available as part of the eCourse
2018 eConference on Immigration and Nationality Law

First appeared as part of the conference materials for the
42nd Annual Conference on Immigration and Nationality Law session
"I-130 Visa Petitions: From the Basics to the Battles"

http://utcle.org/elibrary
http://utcle.org/ecourses/OC7398

