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l.
Introduction

As attorneys who regularly confront land use issues, we often encounter certain
areas where local governmental regulatory authority is either completely or significantly
circumscribed by state or federal statutory authority. As a result, local governments are
not free to undertake regulation without facing the potential that they may have just acted
contrary to state or federal [aw. The purpose of this paper is to address those areas
where local government regulation is limited, either in tofo or in part, ranging from broad
issues like religious [and use regulation to allowing propane gas tanks to be sold out front
at the local convenience store. In no particular order, |1 have attempted to provide a
synopsis of these diverse land use issues.’

Religious Land Uses Under RLUIPA

The Religious Land Use and Institutionalized Persons Act (‘RLUIPA" or “the Act”)
was signed into law by President Bill Clinton on September 22, 2000. The statute,
although short in length but broad in application, addresses what Congress determined
to be two areas in which the actions of state and local governments impose substantial
burdens on religious liberty—state and local land use regulations and institutionalized
persons in the custody of states and localities. While a detailed review of RLUIPA would
take pages and is beyond the scope of this paper, | will focus on practical issues for local
governments related to religious land uses; however, a brief overview of the statute—and
the reasons underlying its adoption—follows.

A. The Federal Statute

RLUIPA is codified in Title 42, Section 2000cc ef seq., of the United States Code.
To secure the rights of individuals to pursue and practice their religious beliefs, RLUIPA
provides religious institutions protection from discrimination by local governments in land
use regulations and the processing of applications for the construction of buildings to be
used for religious purposes. Section 2(a) of RLUIPA establishes as a general rule that
‘[nJo government shall impose or implement a land use regulation in a manner that
imposes a substantial burden on the religious exercise of a person, including a religious
assembly or institution, unless the government demonstrates that imposition of the
burden on that person, assembly, or institution—

1 have opted to forego any discussion of the First Amendment’s impacts on [and use
regulations as beyond the scope of this paper. Consequently, there is no discussion of
topics such as sexually oriented businesses, donation bins, or sign regulations after Reed
v. Town of Gilbert, 135 S.Ct. 2218 (2015).



(A) is in furtherance of a compelling governmental interest; and

(B) is the least restricive means of furthering that compelling
governmental interest.?

In Section 2(a)(2) of the Act, this general rule is limited in scope by the following
language, which specifies that this general rule applies in any case in which:

(A} the substantial burden is imposed in a program or activity that
receives federal financial assistance, even if the burden results from
a rule of general applicability;

(B} the substantial burden affects, or removal of that substantial burden
would affect, commerce with foreign nations, among the several
States, or with Indian tribes, even if the burden results from a rule of
general applicability; or

(C)} the substantial burden is imposed in the implementation of a land
use regulation or system of land use regulations, under which a
government makes, or has in place format or informal procedures or
practices that permit the government to make, individualized
assessments of the proposed uses for the property involved.®

Section 2(b) of RLUIPA contains non-discrimination and non-exclusion provisions
that protect religious assemblies or institutions. Section 2{b)(1) provides that no state or
local government “shall impose or implement a land use regulation in a manner that treats
a religtous assembly or institution on less than equal terms with a nonreligious assembly
or institution” and Section 2(b)}{(2) provides that these governmental entities shall not
“impose or implement a land use regulation that discriminates against any assembly or
institution on the basis of religion or religious denomination.” In addition, Section 2(b)}(3)
siates that “[nJo government shall impose or implement a land use regulation that . . .
totally excludes religious assemblies from a jurisdiction; or . . . unreasonably limits
religious assemblies, institutions, or structures within a jurisdiction.”

RLUIPA authorizes private parties to challenge violations of these provisions,
specifying that “[a] person may assert a violation of this Act as a claim or defense in a

242 U.S.C.A. § 2000cc-2(a)(1).
31d., § 2000cc-2(a)(2).
4 1d., § 2000cc-2(b).

Sid.



i Gue] oo omivisseror s | TaS

Find the full text of this and thousands of other resources from leading experts in dozens of
legal practice areas in the UT Law CLE elibrary (utcle.org/elibrary)

Title search: We Can’t Regulate That? Limitations on Municipal
Land Use Regulation in Texas

Also available as part of the eCourse
2019 Land Use eConference

First appeared as part of the conference materials for the
23" Annual Land Use Conference session
"We Can’t Regulate That?"


http://utcle.org/elibrary
http://utcle.org/ecourses/OC7671

