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INTRODUCTION

Johnny Rivers was born and had lived his whole sixty-nine-year life on
the same seventeen-acre tract on Clouter Creek near the Cainhoy Peninsula
of Charleston, South Carolina.' His father owned the land since 1888, and his
family had worked the land and paid taxes, never missing a tax payment.” He
thought he and his family would live on the land for the rest of his life.?

However, in 2000 he received a letter telling him he was the subject of
a legal action called a “partition.” A family member who was a part owner
of the land and whom Rivers had never met decided he wanted to sell his
interest in the land.” The court would later order the Rivers family to sell the
land and accept the auction bid of an investor for $910,000, of which Rivers
received less than 4%.° Attorney’s fees were charged to the Rivers family
which came out of the sale proceeds.” Rivers and twenty-five members of his
family were evicted in one of the largest evictions in the county.® The investor
then sold the same property eight months later for three million dollars.” The
lot was then subdivided into smaller lots around .3 acres, each of which sold
for two million dollars or more." All told, Rivers received around only
$30,000."

Unfortunately, Rivers, and many other property owners for which this
is an all too common occurrence, had no idea that this sort of result is possi-
ble. Most assume that because they live on the land, or pay taxes, or because

" Assistant Professor of Law, Texas Tech University School of Law. The author would like to
thank Brian Shannon, Alyssa DiRusso, and Thomas Mitchell for their close reading and excellent com-
ments. Thanks also to Radha Pathak, the faculty of Stetson Law School, and the faculty of Texas Tech
University School of Law for comments on a presentation of this piece. Thanks to Becky Jaffe for ideas
and original inspiration. As always, thanks to Texas Tech University School of Law for its support.
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the land ownership is divided among many co-owners, no one can force them
to leave."

However, it is exactly because of this last characteristic—the fraction-
alized ownership of land among many related individuals—a condition
known as “heirs property”" that the Rivers’ land, and so many other pieces
of property, are vulnerable. Since any co-owner in this situation can seek an
order from a court for the land to be divided,'* and because courts routinely
divide the value of the land not by splitting it into parcels (“partition in
kind™),"” but by auctioning it at a forced sale and distributing the proceeds
(“partition by sale”),'® co-owners in this situation can be forced off their own
land despite their familial, financial, or historical connection to it."’

Fortunately, the Uniform Law Commission'® has recently promulgated
the Uniform Partition of Heirs Property Act'’ (hereinafter the “Uniform Act™)
which attempts to address some of the issues caused by partition of heirs
property. This act encourages a new way of partitioning the land in partition
actions, and also preserves land value if partition sales do happen. States are
starting to enact legislation based on the Uniform Act, which is a positive
development.”

However, the Uniform Act leaves other problems with heirs property
partition unaddressed. This paper proposes three additional reforms that will
make the act more robust in addressing the ills of partition: a change to how
plaintiffs’ legal fees are paid by allowing those that object to the sale to avoid
having the value of their land reduced, an improved notice provision to re-
quire more diligence in finding missing owners, and a mandatory mediation
provision to address the root cause of some partition actions.

This paper proceeds in five parts. Part I discusses the problems with
heirs property generally, including how it is formed, how it restricts access
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