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L INTRODUCTION
A. Scope

This article addresses the documentation for the interaction between a lender and borrower related to
the current economic turmoil created by the Covid epidemic. In regards to drafting assistance, this paper
includes examples of document review checklists, preworkout agreements, modification agreements and
alternative clauses for letters and agreements.

As in most secondary research CLE articles, this paper is drafted with the assistance and review of
prior publications. The Appendix contains those articles reviewed in the preparation of this paper.

B. History of Workouts

It is helpful to understand the history of workouts so as to properly identify the issues and risks for
the current workout experience.

Workouts in the 80's and Early 90's

The workouts in the 80's and 90's were an unpredictable acrimonious environment. This was the
result of many factors. The loans were generally full recourse for the borrower and the individual
principal of the borrower. The financial institutions were failing and merging, resulting in a
governmental instrumentality controlling much of the decision process. The business economy was
staggering as a result of the collapse of the Texas oil and gas industry. The 1986 tax code changes
retroactively applied to all prior real estate transactions, which were specifically designed under the prior
real estate friendly tax laws. Their investors benefitted from large tax write-offs. These investments were
purchased for artificial after-tax cash flow considerations and not economic driven parameters. Thus, the
appraised values of the real estate deals were performed during an energy-driven business boom and those
purchase prices which were also based on a tax law that negatively and retroactively changed overnight.
Much of the loan documentation was prepared by non-lawyers and internal counsel utilizing outdated
forms drafted prior to the specialization of real estate lending attorneys. During the consolidation,
acquisition and failure of the financial institutions, much of the correspondence and faxes were misplaced
or destroyed, large number of employees resigned or were terminated and large loan portfolios were
purchased by various types of entities at sales prices with a very large discount in comparison to the stated
principal amounts. The real estate values diminished in amounts ranging from 20% to 50% of the original
values. All of these factors resulted in a very acrimonious workout environment. It was a series of
negotiations and threats involving poorly documented loans and a minimal amount of first-hand
knowledge on the lender's behalf. The property values were less than the loan amounts yet the investor's
tax basis was often small. The occupancies and rents were low. The deficiency between loan amounts
and values were very large and most real estate principals had fully guaranteed multiple transactions
which were many times the investor's actual net worth and whose financial statements did not reflect
these large contingent liabilities. Finally, for a period of time, the judiciary was more sympathetic to the
borrower's lender liability arguments and the bankruptcy courts were overwhelmed with single asset real
estate debtor filings. Those were the times that tried men's souls and allowed those with cash to acquire
assets for a very small price, all of which experienced large increases in value over the subsequent ten
years.

The Roaring 90's
For the greater part of 90's and the beginning of the 21 century, the capital and lending departments

evolved dramatically. The interest rates dramatically lowered and the economy grew to an extent that the
real estate industry enjoyed rising values due to actual economic parameters and not artificial tax
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structures. The CMBS market was created and produced the most efficient capital delivery system in the
history of commercial real estate industry.

911 Realignment 2001-2004

As a result of the tragic 911 terrorist event, the economy slowed and certain areas were
disproportionately impacted. The convenience stores, hospitality and C multi-family projects all
experienced dramatic value declines resulting in large numbers of foreclosures and bankruptcies.
Although other sectors were slowed, the events occurred in a falling interest rate environment which
provided a source of relief in the workout context. While most of the earlier lender liability and usury
theories were resolved in favor of the lender, the Texas legislature did enact a form of anti-deficiency
statute to protect borrowers and guarantors. The market value reductions of the properties were in a
comparatively small range of 10% to 25% and the original appraisals were completed under conformity
with the strict appraisal guidelines of FIRREA and sound lending principles.

Post 911 Resurgence

Subsequent to the 911 realignment, the real estate economy exploded in a low interest competitive
lending environment.. The CMBS lending market grew exponentially ! The other types of lending
institutions evolved into construction and short term bridge lenders. Typical non-construction lending
evolved to either non-recourse or limited recourse. Most term loan guaranties became limited to "carve-
outs" or "bad boys." The guarantors were more frequently a capitalized entity rather than an individual.

2008-2010 Recession

Unfortunately, all great things must come to an end. Ouch ! In the first real commercial real estate
crash that was not of our own making, the 2008 crash was the result of a collapse of the single family
securitized mortgage industry. Values declined by 10% to 40% across the country. The liquidity of the
fee developer construction borrower disappeared overnight. Predictably, this workout cycle was less
acrimonious due to the CMBS structure limited recourse structure. Often times, there were more parties
involved in the workout decision making. There were mezzanine lenders, loan participants, syndicate
partners, equity investors, large credit tenants, servicers, and special servicers. The CMBS industry had
no experience structure or staff to adequately address the suddenly servicing burden. The most shocking
revelation was that the CMBS loans could not be foreclosed due to securitization complications. For the
first time in workout history, the appointment of a receiver workout technique was widely utilized in a
non-malfeasance context.

2010-2020 Recovery and Expansion

The subsequent 10 year recovery and expansion was dramatic. The CMBS continued its long term
capital domination. However, the DUS, Freddie and Fannie agency loan volume ballooned as a major
competitive alternative to CMBS loans. Institutional equity participated in many platforms for all of the
transactions. Construction lending exploded in attempts to serve the increased demand for all segments.
Most initial construction lending in the cycle included a mezzanine piece for the equity capital structure.
Subsequently equity increased their percentage participation in the capital stack with most mezzanine
lending being EB-5 sourced. Life insurance companies entered the market as equity and as construction
lenders. Many transactions were interest rate hedged during different periods of interest rate volatility.
There were various classical real estate development structures which became less profitable. The
classical 2% equity developer construction borrower model failed miserably in the recession, thus there
was virtually no sophisticated capital available for that structure. The grocery anchored retail structure
was greatly diminished. The big box retail development virtually disappeared. Since 2010, there were
comparatively few foreclosures or workouts. The majority of the existing lending officer professionals
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