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Advanced Contract Formation in the Digital Age

Learn how to navigate “clickwrap” agreements, the linked terms, and other digital transactions, while
on the journey to contract formation. Plus, Is your technical competence sufficient? And how do you

deal with vendors who won’t employ counsel?
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Clickwrap and Browsewrap

* Clickwrap: requires consumer to
take action/manifest assent

* Browsewrap: no action required
by consumer
» Consumer use of site constitutes
acceptance of terms
* Clickwrap is preferred method of
consent
» Generally enforceable
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ZIP code
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By clicking Sign Up, vou agree to our Terms of
Service and that you have read our Privacy Policy
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Clickwrap

« Why Clickwrap is preferred
» Case law examples:

» Specht v. Netscape Communications

* Feldman v. Google, Inc.

* VVitacost.com, Inc. v. James McCants

* Meyer v. Uber Technologies




Sprecht v. Netscape

« 306 F. 3d 17 (2d. Circuit 2002)
» Download plug-in to Netscape

 Possible to download plug-in without ever
knowing there was a license agreement

* Therefore not enforceable

Feldman v. Google

* 513 F. Supp. 2d 229 (E.D. PA 2007)
» Lawyer using AdWords
* Possible to see Agreement before signing up

« Had to click “l agree to terms and conditions
to sign up”
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