UT LAW THE UNIVERSITY OF TEXAS SCHOOL OF LAW

PRESENTED AT
41st Annual Jay L. Westbrook Bankruptcy Conference

Nov 17-18, 2022
Austin, TX

Business Bankruptcy Case Developments

Panel I:

Demetra Liggins
McGuireWoods
Houston, Texas

Panel IlI:

Deborah Langehennig (Moderator)
Chapter 13 Trustee
Austin, Texas

Omar J. Alaniz
Reed Smith LLP
Dallas, Texas

Amber M. Carson
Gray Reed
Dallas, Texas

Material Contributions:

Aaron M. Kaufman, Gray Reed
Devan Dal Col, Reed Smith
Rachael Seidl, Reed Smith
Andrew Papa, McGuireWoods
Jacob Weiss, McGuireWoods

The University of Texas School of Law Continuing Legal Education = 512.475.6700 = utcle.org



L.

TABLE OF CONTENTS

ADMINISTRATIVE MATTERS 1

A. JURISDICTION, CONSTITUTIONAL AUTHORITY AND POWERS OF THE COURT ......... 1
Powers v. Stomberg (In re S. Luxury Motorcars, LLC),2022 WL 2719732 (Bankr.
S.D. Tex. May 31, 2022) (NOrmMan, J.) ...ccccereeriiiinienieieeieeeniteeeeeee e 1

Viper Prods. & Servs., LLC v. Diamondback E&P LLC (In re Viper Prods. & Servs.,
LLC),No. 21-50187-RLJ11V, 2022 WL 2707879 (Bankr. N.D. Tex. July 11, 2022)

(JOMES, J.) ettt sttt ettt e e sttt e e e ebeetbesba e b e esbeesbesraeeaeenaeenbeenreans 1
Covia Holdings Corp. v. Sand Revolution I, LLC (In re Covia Holdings Corp.), No.
22-02260, 2022 Bankr. LEXIS 2062 (S.D. Tex. July 27, 2022) (Eskridge, J.)............ 2
S. Central Houston Action Council v. Oak Baptist Church (In re South. Central
Houston Action Council), 38 F.4th 471 (5th Cir. 2022) (Jones, J.)..ccccoevvveeeveecrienneens 2
Stewart v. Entergy Corp., 35 F.4th 930 (5th Cir. 2022) (per curiam)...........cceeeene..e. 2
EXECUTORY CONTRACTS AND UNEXPIRED LEASES 3
FERC v. Ultra Res., Inc. (In re Ultra Petroleum Corp.), 28 F.4th 629 (5th Cir. 2022)
(KA, J. ). ettt ettt et b bt ettt ebee b et ens 3

Gulfport Energy Corporation v. FERC, 41 F.4th 667 (5th Cir. 2022) (Smith, J.)....... 4
Highland Cap. Mgmt., L.P. v. Dondero (In re Highland Cap. Mgmt., L.P.), No. 19-

34054, 2021 WL 5769320 (Bankr. N.D. Tex. Dec. 3, 2021) (Jernigan, J.). ................ 4
Argonaut Ins. Co. v. Falcon V, L.L.C. (In re Falcon V, L.L.C.), 44 F.4th 348 (5th Cir.
2022) (HIZINSOMN, J.). 1eueieiiieiieiieiieie ettt et saeste st e e teeseeeseesseeseenseensessaessaensens 5
QuarterNorth Energy LLC v. Valero Mktg. & Supply Co. (In re Fieldwood Energy
LLC), 636 B.R. 463 (Bankr. S.D. Tex. 2021) (ISgUT, J.) cverieriiiieiieeieieieeeeie e 6
USA Promlite Tech., Inc. v. Am. First Nat’l Bank (In re USA Promlite Tech. Inc.),
636 B.R. 743 (Bankr. S.D. Tex. 2022) (Rodriguez, J.) ....ccccceveerererieerieieieieeeene 6
Placid Oil LLC v. Avalon Farm, Inc. (In re Placid Oil Co.), No. No. 20-03149, 2022
WL 2048654 (Bankr. N.D. Tex. Jun 3, 2022) (Jernigan, J.) .......ccoccevervienieneencnneennne. 7
PROFESSIONAL AND EXECUTIVE COMPENSATION 8

Law Office of Ryan Downton v. Little River Healthcare Holdings, LLC (In re Little
River Healthcare Holdings, LLC), No. 21-50616, 2022 WL 1568367 (5th Cir. May

18, 2022) (PEI CUTIAIM). ....veevienrieeiieereeeresteesteeseeseseaesseesseeseesseessesseesseesseessenssesssesseensens 8
Sylvester v. Chaffe McCall, L.L.P. (In re Sylvester), 23 F.4th 543 (5th Cir. 2022) (per
CUTTAIN) 1. eevvienteenteeiteeeeeseeesteesseensessseeseeseesseenseesseessenseenseenseensesssesseenseanssenseensenssensaensennsenn 9
In re S&M Distribs., No. 21-33133, 2022 Bankr. LEXIS 1400 (Bankr. S.D. Tex.
May 16, 2022) (NOIMAN, J.)..eeiieiieiieiieiieieeie ettt nneas 9
In re WC Met Center, LLC, 2022 WL 2793136 (Bankr. W.D. Tex. July 15, 2022)
(DIAVIS, J.) curteeuiieiiieeiee et et e et e et e et e et e e e te e e bt e e sbeeesbaeesseessbeeessaeensaeensaeensaeenseeensaeenseean 9
SALE ISSUES 10
In re Royal Street Bistro, L.L.C., 26 F.4th 326 (5th Cir. 2022) (per curiam)............. 10

In re Dalton Crane, L.C., 641 B.R. 850 (Bankr. S.D. Tex. 2022) (Rodriguez, J.).....10

Official Comm. of Unsecured Creditors v. Bouchard Transp. Co., Inc. (In re
Bouchard Transp. Co.), 639 B.R. 697 (S.D. Tex. 2022) (Rosenthal, J.) ................... 11



Wolverine Energy & Infrastructure Inc. v. ENT Capital Corp (In re ENTREC Corp.),

2022 Bankr. LEXIS 2212 (Bankr. S.D. Tex. Aug. 9, 2022) (Isgur, J.) ..cccveevvrevennenne. 11
In re MA-BBO Five, LP, No. 11-40644, 2022 WL 3329016 (Bankr. E.D. Tex. Aug.
11,2022) (RROAAES, J.) c.veieiieeiiecieeciee ettt et e stae et et e et e e eenns 12
E. DiSMISSAL, CONVERSION AND OTHER RELIEF 12
In re All Saints Episcopal Church, 638 B.R. 359 (Bankr. N.D. Tex. 2021) (Morris,
L TR OO PTUUUSRRSRRRRI 12
Bear Creek Trail, LLC v. BOKF, N.A. (In re Bear Creek Trail, LLC), 35 F.4th 1277
(10th Cir. 2022) (MatheSon, J.).....ccceeeueriirieriieieere e eeesie e eereeee e sreesaeeaesnae e 13
F. SUBCHAPTER V AND SMALL BUSINESS CASES 13
In re Excellence 2000, Inc., 636 B.R. 475 (Bankr. S.D. Tex. 2022) (Rodriguez, J.). 13
Cantwell-Cleary Co., Inc. v. Cleary Packaging, LLC (In re Cleary Packaging, LLC),
36 F.4th 509 (4th Cir. 2022) (NI€MEYET, J.).cceerieiieiieieeiieeieeeee et 14
In re Majestic Gardens Condo. C Assoc., Inc., 637 B.R. 755 (Bankr. S.D. Fla. 2022)
(RUSSIN, J.). ceeieeiiieee ettt ettt et et e s e e st e e st e e esaeessbaesssaesabaessseennnas 15
II. CONTESTED MATTERS AND OTHER LITIGATION 16
A. CLAIM ALLOWANCE, SUBORDINATION, PRIORITY AND LIEN DISPUTES. .....ccccc0eeueee 16
In re GDC Technics, LLC, 643 B.R. 417 (Bankr. W.D. Tex. 2022) (Gargotta, J.)....16
Tex. Gen. Land Office v. Pearl Res. LLC (In re Pearl Res. LLC), No. 20-31585, 2022
WL 3590593 (Bankr. S.D. Tex. Aug. 23, 2022) (Rodriguez, J.) .....ccccovvevvievrrrennnn. 17
In re Sklar Expl. Co., 638 B.R. 627 (Bankr. D. Colo. 2022) (Brown, J.). ................. 18
W. Wilmington Oil Field Claimants v. Nabors Corp. Servs., Inc. (In re CJ Holding
Co.), 27 F.4th 1105 (5th Cir. 2022) (Clement, J.) .....cccccveeuerierieieeieeiesieseeie e 18
In re Reagor-Dykes Motors, LP, No. 18-50214-RLJ11, 2022 WL 2912008 (Bankr.
N.D. Tex. July 21, 2022) (JONES, J.)..eecveeiieeiirieeiieiieieeieeie et see e seeeneeens 19
BVS Constr. v. Prosperity Bank (In re BVS Constr., Inc.), 18 F.4th 169 (5th Cir.
2021) (CIEMENL, J.) 1oueiiieiieiiieeie ettt este e ee et e stee e stbeesteeestbeesaeesaeesseesseessaenes 20
In re Tex-Gas Holdings, LLC, No. 21-80092, 2022 WL 569085 (Bankr. S.D. Tex.
Feb. 24, 2022) (NOIMAN, J.) ..coviiiiiiiieeieiieiieeie ettt et e e eere st esteeaeessesanesaeeseenns 20
In re Porter Dev. Partners, LLC, No. 15-31305, 2022 WL 1535183 (Bankr. S.D.
Tex. May 13, 2022) (ROAIIZUEZ, J.) c..eeueeuieiiiee ettt 21
B. PLAN ISSUES AND EQUITABLE MOOTNESS 21
In re Lilis Energy, Inc., No: 20-33274, 2022 WL 1051101 (Bankr. S.D. Tex. Apr. 7,
2022) (ISGUL, J.)eeeteeieeiieeiieit ettt ettt ettt e e te et e e s et e e seensesnaesaeesseenseenseenns 21
Talarico v. Ultra Petroleum Corp. (In re Ultra Petroleum Corp.), No. 21-20049,
2022 WL 989389 (5th Cir. Apr. 1, 2022) (Higginson, J.).....cccceeeeeceerieneenienieenene 21
QuarterNorth Energy LLC v. Atl. Maritime Servs. LLC (In re Fieldwood Energy
LLC), 637 B.R. 712 (Bankr. S.D. Tex. 2022) (ISgur, J.) cceeeeeerieieeeieieieieee 22
C. EXCULPATIONS AND THIRD PARTY RELEASES 23

NexPoint Advisors, L.P. v. Highland Cap. Mgmt., L.P. (In re Highland Cap. Mgmt.,
L.P.), 48 F.4th 419 (5th Cir. 2022) (Duncan, J.)......ccccoeeueererirenenneneeneneeneneenes 23



POST-CONFIRMATION AND DISCHARGE MATTERS 23

Maltsberger/Storey Ranch, LLC v. EP Energy Corp. (In re EP Energy E&P Co.,
L.P.),No: 19-35647, 2022 WL 2134969 (Bankr. S.D. Tex. June 14, 2022) (Isgur, J.).

Energy Conversion Devices Liquidation Tr. v. Ovonyx, Inc. (In re Energy
Conversion Devices, Inc.), 634 B.R. 537 (Bankr. E.D. Mich. 2021) (Tucker, J.)......24

Kirschner v. Dondero (In re Highland Cap. Mgmt, L.P.), No. 19-34054, 2022 Bankr.

LEXIS 1028 (Bankr. N.D. Tex. Apr. 6, 2022) (Jernigan, J.) ......ccccecveeerieiieneneneane 25
Schmidt v. Twosons Corp. (In re Black Elk Energy Offshore Ops., LLC), No 18-
3386, 2022 Bankr. LEXIS 1418 (Bankr. S.D. Tex. May 19, 2022) (Isgur, J.)........... 26
Natixis Funding Corp. v. GenOn Mid-Atlantic, L.L.C. (In re GenOn Mid-Atlantic
Dev., L.L.C.), 42 F.4th 523 (5th Cir. 2022) (Smith, J.) c.cccooevierieiieiieeieeeeeeeen 26
Kreit v. Quinn (In re Cleveland Imaging and Surgical Hospital, L.L.C.), 26 F.4th 285
(5th Cir. 2022) (SMUIth, J.) cueeieieiieece ettt 27
Garza v. Earthstone Energy, Inc., 582 F. Supp. 3d 405 (S.D. Tex. 2022) (Lake, J.).28
AVOIDANCE ACTIONS 28
Faulkner v. Ford Motor Credit Co. (In re Reagor-Dykes Motors, LP), No. 18-50214-
RLJ-11, 2022 WL 2046144 (Bankr. N.D. Tex. Jun. 3, 2022) (Jones, J.).....cccerrnnene 28
Yaquinto v. CBS Radio, Inc. (In re Tex. E&P Operating, Inc.), No. 17-34386-SGJ-7,
2022 WL 2719472 (Bankr. N.D. Tex. July 13, 2022) (Jernigan, J.)........c..ccverurennnnne. 29
Osherow v. Travelers Prop. Cas. Co. (In re Legendary Field Expeditions), 637 B.R.
584 (Bankr. W.D. Tex. 2022) (Gargotta, J.) .ccccevierieriieieeiesieeeeie e 29
OTHER LITIGATION AND CONTESTED MATTERS 30
Cunningham v. Dickey’s Barbecue Rests., Inc., (In re The Levenson Grp., Inc.), No.
20-03027, 2022 WL 1241432 (Bankr. N.D. Apr. 27, 2022) (Larson, J.)................... 30
WPG Northtown Venture, LLC v. Anoka (In re Wash. Prime Grp. Inc.), 642 B.R. 771
(Bankr. S.D. Tex. 2022) (ISGUL, J.) weoieieieieierieresie ettt 31
VSP Labs, Inc. v. Hillair Cap. Invs., L.P. (In re PFO Glob., Inc.), 26 F.4th 245 (5th
Cir.), cert. denied, 142 S. Ct. 2782 (2022) (Higginbotham, J.)........cccceveieinnnnnnane 31
In re Sanchez Energy Corp., No. 19-345082022, WL 2912076 (Bankr. S.D. Tex.
July 22, 2022) (ISGUL, J.) ceeeeeeeeeeieee ettt ettt 32
Charitable DAF Fund, L.P. v. Highland Cap. Mgmt., L.P. (In re Highland Cap.
Mgmt., L.P.), 643 B.R. 162 (N.D. TeX. 2022) .....coereririnirieienieiene e 32
In re Intelligent Surveillance Corp., No. 21-31096, 2021 Bankr. LEXIS 3376 (Bankr.
N.D. Tex. Dec. 10, 2021) (Jernigan, J.) ......ccceeeeviecerienienieeieeieseeseeese e seeeneens 33

In re Eagan Avenatti, LLP, 637 B.R. 502 (Bankr. C.D. Cal. 2022) (Clarkson, J.). ...33



I. ADMINISTRATIVE MATTERS

A. JURISDICTION, CONSTITUTIONAL AUTHORITY AND POWERS OF THE COURT

Withdrawal of the Reference Does Not End the Bankruptcy Court’s Docket Control.
Powers v. Stomberg (In re S. Luxury Motorcars, LLC), 2022 WL 2719732 (Bankr. S.D. Tex. May 31, 2022)
(Norman, J.)

The bankruptcy court recommended withdrawal of the reference in an adversary proceeding involving
mostly state law claims for conversion, unjust enrichment and breach of fiduciary duty (there was also a claim
for turnover under 11 U.S.C. § 542(a)). The court found no evidence of forum shopping by the movant and
no prejudice to either party by a withdrawal of the reference. In recommending withdrawal of the reference,
the bankruptcy court reiterated that it “stands willing and ready to resolve any pre-trial matters including
dispositive motions.”

Considerations for Permissive Abstention Under 28 U.S.C. § 1334(c)(1)
Viper Prods. & Servs., LLC v. Diamondback E&P LLC (In re Viper Prods. & Servs., LLC), No. 21-50187-
RLJ11V, 2022 WL 2707879 (Bankr. N.D. Tex. July 11, 2022) (Jones, J.)

Diamondback is an upstream oil and gas company, which entered into an agreement with Viper, an
oilfield equipment provider and servicer. After learning that Viper may have violated the parties’ agreement
by, among other things, fraudulently billing Diamondback for work performed for Viper’s president,
Diamondback notified Viper that it would conduct an audit of the parties’ transactions.

Diamondback refused to pay Viper until the audit was complete. Viper, however, refused to allow an
audit and sued Diamondback for, among other things, breach of contract, suit on sworn account, quantum
meruit, and promissory estoppel. A few months later, Viper filed a voluntary chapter 11 petition and removed
the state court lawsuit to the bankruptcy court.

Diamondback filed a proof of claim in Viper’s bankruptcy case, asserting, among other things, claims
for breach of contract and declaratory judgment. It also requested that the bankruptcy court permissively
abstain from hearing the state court lawsuit and remand the case back to state court.

Under 28 U.S.C. § 1334(c)(1), bankruptcy courts may permissively abstain from hearing a case “in
the interest of justice, or in the interest of comity with State courts or respect for State law.” In making such
determination, courts examine fourteen factors, although no factor is dispositive and the court may give greater
weight to some factors compared to others.

In large part because Judge Jones concluded that the removed lawsuit included only non-core, state
law claims, he held that abstention was warranted. His opinion provides a helpful reminder that it is the
substance, rather than form of a claim that matters for abstention purposes—even though the resolution of
Diamondback’s claims would be part of the claims allowance process in the bankruptcy court, the claims
themselves were state law causes of action. Thus, characterizing Diamondback’s claim as core under
28 U.S.C. § 157(b)(2)(B)' did little to tip the scale in favor of retaining jurisdiction.

Judge Jones also found that only 28 U.S.C. § 1334 provided a jurisdictional basis for the removal
(which weighed in favor of abstention) and both parties had waived their jury trial rights (which weighed
against abstention). Notably, the Court also explained that if Viper was definitely intending to reorganize, the
potential for a substantial recovery from Diamondback through the lawsuit would be “a critical factor favoring
abstention or remand.” However, in an earlier hearing, Viper’s counsel indicated that Viper may seek to convert
its case to chapter 7. The Court found that impact on the administration of Viper’s estate would be minimal in
chapter 7—it may impact the return to Viper’s creditors, but not the administration itself. He found that the
remaining factors were neutral.

All in all, Judge Jones found that the factors weighed in favor of abstention and remanded the case to
state court.

! Listing as “core,” the “allowance or disallowance of claims against the estate...”
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Motion to Withdraw Reference Denied by District Court Following Bankruptcy Court
Recommendation

Covia Holdings Corp. v. Sand Revolution II, LLC (In re Covia Holdings Corp.), No. 22-02260, 2022 Bankr.
LEXIS 2062 (S.D. Tex. July 27, 2022) (Eskridge, J.)

The U.S. Bankruptcy Court for the Southern District of Texas considered the six Holland® factors in
considering a motion for withdrawal of the reference. This adversary case dealt with a debtor that produced
sand for oil and gas operations and its contract counterparty was a vendor that provided logistical services for
sand delivery. The crux of the adversary proceeding related to a $15 million deposit made by the debtor to the
defendant vendor and the debtor’s demand for the return of the sum. The defendant argued that the Court
should permissively withdraw the reference.

Holland outlines the six factors for determining whether a court should permissively withdraw the
reference. Those factors are: (i) the presence of a jury trial; (ii) whether the proceeding is core or non-core;
(i) whether withdrawal would promote uniformity in bankruptcy administration; (iv) whether withdrawal
would expedite the bankruptcy process; (v) whether withdrawal produces forum shopping and confusion; and
(vi) whether withdrawal would foster a more economical use of the parties’ resources. Of these factors, the
Court explained that all but one of the factors supported denial of the motion to withdraw the reference, and
that the fourth factor (whether withdrawal would expedite the bankruptcy process) was neutral since the
bankruptcy court had already confirmed a plan in the main bankruptcy case. The bankruptcy court
recommended that the motion to withdraw the reference be denied, and on July 27, 2022, the District Court
adopted the recommendation.

District Courts Cannot Refer Bankruptcy Appeals to Magistrate Judges
S. Central Houston Action Council v. Oak Baptist Church (In re South. Central Houston Action Council), 38
F.4th 471 (5th Cir. 2022) (Jones, J.)

Central Care Integrated Health Services (the “Debtor”) appealed an order granting summary judgment
to Fountain of Praise, a church, in a breach of contract adversary proceeding from the Bankruptcy Court to the
District Court. The District Court, however, reassigned the appeal to a magistrate judge under
28 U.S.C. § 636(c) at the request and with the consent of the parties. The magistrate judge affirmed the
bankruptcy court’s summary judgment order.

The Fifth Circuit found that the District Court improperly referred the bankruptcy appeal to a
magistrate judge under existing Fifth Circuit precedent. Specifically, the Fifth Circuit previously held that
28 U.S.C. § 158 governs appeals from a bankruptcy court and the plain meaning of 28 U.S.C. § 158 only allows
bankruptcy appeals to be taken in either (a) the District Court or (b) to a panel of bankruptcy judges.’ If
Congress intended its bankruptcy appellate scheme to include a referral to a magistrate judge, it would have
done so. The Fifth Circuit thus vacated the magistrate judge’s opinion and remanded the case to district court
for further proceedings. On October 18, 2022, the magistrate judge issued a memorandum and
recommendation that the District Court affirm the bankruptcy court’s judgment in accordance with the Fifth
Circuit’s remand.

Remand Upheld under Class Action Fairness Act’s Local Controversy and Home State Exceptions.
Stewart v. Entergy Corp., 35 F.4th 930 (5th Cir. 2022) (per curiam)

Following Hurricane Ida, certain individuals filed a class action lawsuit in Louisiana state court against
Entergy Corporation and certain affiliates (collectively, “Entergy”), alleging that Entergy negligently designed,
operated, and maintained a electricity transmission system that resulted in severe power outages. After Entergy
removed the case to federal district court, upon request of the individuals the case was remanded back to state
court. Though a remand order is typically non-appealable, actions removed under the Class Action Fairness
Act (“CAFA”) allow for appellate courts to accept an appeal filed within ten days of the remand order. Entergy
timely filed an appeal challenging the court’s CAFA jurisdiction under the local controversy and home state

2 Holland Am. Ins. Co. v. Succession of Roy, 777 F.2d 992, 999 (5th Cir. 1985).
3 See Minerex Erdoel, Inc. v. Sina, Inc., 883 F.2d 781, 786 (5th Cir. 1988).
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