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Whole of Government Competition Policy

Industries under scrutiny
Labor markets

Agricultural markets

Internet platform industries

Healthcare markets

Insurance

Hospitals

Prescription drugs

Beer, wine, and spirits markets

Real estate

Repair markets

Airlines

Communications (e.g., broadband & spectrum)

Rail industry

Defense industrial base

Consumer financial data

Issues in the spotlight

Excessive concentration

Abuses of market power

Monopoly

Monopsony
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Enforcement Agencies
DEPARTMENT OF JUSTICE

FEDERAL TRADE COMMISSION

Department of the Treasury

Department of Agriculture

Department of Health and
Human Services

Office of Inspector General

Department of Labor

National Labor Relations
Board

Department of Transportation

Federal Reserve System

Securities and Exchange
Commission

Federal Deposit Insurance
Corporation

Office of the Comptroller of
the Currency

Federal Communications
Commission

Federal Maritime Commission

Commodity Futures Trading
commission

Federal Energy Regulatory
Commission

Consumer Financial Production
Bureau

Surface Transportation Board

So what have they done?
Expanded interpretation of Section 5 of the FTC Act

Proposed a rule to ban non competes

Announced intent to seek criminal penalties for monopolization

Withdrawn safe harbors for information exchanges

Resurgence of Robinson Patman Act

Focused in on private equity

Aggressive merger enforcement agenda
Hart Scott Rodino violations

Divestitures

Active slate of cases
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Section 5’s “Incipient Violation”

Prohibits “unfair methods of
competition in or affecting
commerce and unfair or
deceptive acts or practices in
or affecting commerce”

1914 STATUTE 2022 POLICY

� “Consumers, workers or
other market participants”

� “[T]he inquiry will not focus
on the “rule of reason”

� “Instead” stop “unfair
methods of competition in
their incipiency based on
their tendency to harm
competitive conditions”

2015 POLICY

� “Consumer” welfare

� Rule of reason

� Challenged conduct “must
cause, or be likely to cause,
harm to competition or the
competitive process, taking
into account any associated
cognizable efficiencies and
business justifications”

Microsoft/Activision Acquisition
Vertical transaction challenged by FTC

Content foreclosure/raising rivals’ costs

Section 5 claim

“mergers, acquisitions or joint ventures that have the tendency to ripen into violations of the antitrust
laws. . .”

“mergers or acquisitions of a potential or nascent competitor that may tend to lessen current or future
competition. . .”

Takeover blocked by UK antitrust authority on April 26th; still under EU scrutiny
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