UT LAW THE UNIVERSITY OF TEXAS SCHOOL OF LAW

PRESENTED AT

25th Annual Estate Planning, Guardianship and Elder Law Conference

August 10-11, 2023
Galveston, Texas

Not so Fast!
7 Steps for Deciding Whether and How
To Discuss the Federal Estate Tax Return
with the Personal Representative

Nikki L. Laing

Author Contact Information:
Godwin Laing, PLLC
Texarkana, Texas

nlaing@godwinlaing.com
903.223.9544

The University of Texas School of Law Continuing Legal Education = 512.475.6700 = utcle.org




NOT SO FAST! 7 STEPS FOR DECIDING WHETHER AND HOW TO DISCUSS
THE FEDERAL ESTATE TAX RETURN WITH THE PERSONAL REPRESENTATIVE

by

Nikki L. Laing

I INTRODUCGTION. ..ottt ettt ettt ettt ettt e e et este st e eseesse e st esseseassessasseensasesssensassenssenseasenssensesnsensas
0 B 1) & 2 SRS
III. DISCLAIMER ......ooiioiiiieie ettt ettt ettt ettt et e et e e et e est e besseesseseessessasssassessesseansasseassansesseensenseassensessennsan
IV. STEP #1: ESTIMATE VALUE OF DECEDENT’S PROBATE AND NON-PROBATE ASSETS.............
A. Filing Is Required When Gross Estate + Lifetime Taxable Gifts > Basic Exclusion Amount................

B. Assets and Elements Included in “Gross EState” .........cccoiieiieiiiiiiiiiiiee ettt

1. Things the Decedent Owned on Date of Death ...........ccoccvveiiiciieciiinieieeee e

2. Things the Decedent Did Not Own on Date of Death ...........ccccvviiiiiiiiiiiiiiiieccee e

C. Assets Owned by Decedent on Date of Death..........c.ccceviieeiieciieniieniesiecee e

1. Tangible Personal Property Owned by Decedent............cueeuieiieiiiiiieiienieiece et

2. Intangible Personal Property Owned by Decedent...........coccuveeiiiiiiiiniieeiie e

a. Life Insurance Owned by Decedent on the Life of Another..........ccoccevevieniniiiininiencnenene,

b. Receivables or Notes Held by the Decedent...........ccoeccveieeiiiiiieiiiieiie e

C. Claims AGAINSt ONETS ...c.eivviiiiieiieiieieetet ettt et rte et esae st e s be e beeseesseesssesssesnseenseensenns

Financial Accounts Owned by Decedent............cocviiiiiiiiiiiiiieciie et

4. Retirement Accounts and Annuities Owned by Decedent...........cccvveevrvieeriienienienieniesie e

Business Interests Owned by Decedent.............ooueriiiiiiiiiiiineese ettt e

a. Discount for Lack of COntrol..........cooieiiiieiiiiee et e

b. Discount for Lack of Marketability ..........ccccceeriiiiiiiiiiiiciie et

6. Real Estate Owned by Decedent.........c.cccvvecvieiiieniiiiiiiie ettt ere et e st seaessnesseenes

L VA1 0 150 s F OSSP UR ST

E.  FOrm Of OWNETSRIP.....c.eiiiiiiiiiiiiieieeie ettt ettt ettt e teestaessaessbeesbeesseessaesseesssesssesssenssenssennses

L. COMMUNIEY PTOPEILY ..eoeiiiiiiiiete ettt et ettt et b e b e sa e st e e ateebe e beesbeeebeenns

2. Assets OWned With Others .......coc.ooiiiiiiiii ettt

Q. JOINE INEETESES ....eiuiiiieiieiieetee ettt ettt b ettt s b et et st eseenbe it enee

b, Tenants N COMIMON ....ccc.iiiiiiiiiiieiee ettt rb e sttt et et e bt e sbe e satesateebeenbeesbeenaeesae

c. Discount for Fractional OWNETrSHIP.........cccuiecvieiiieiiieiieiiesee ettt seae e enneens

d. Discount for Restrictive COVENANTS ........ccuiiiiiiiiiieiierieeriee sttt ettt st

e. Life Estate and Remainder INtErests ..........oeveriiiriiiiinierieiieee ettt

V. STEP #2: INQUIRE ABOUT QUALIFIED TERMINABLE INTEREST PROPERTY ......ccccveevevinrnnnee.
VI. STEP #3: REVIEW LIFE INSURANCE POLICIES ON THE DECEDENT’S LIFE........cccccoctvineiieennnne.
A. Estate [s the Named Beneficiary of POICY .......ccooouiiiiiiiieiieiieceee ettt

B. Decedent Had “Incidents of Ownership” on Date of Death ..........ccccoveviieiiiiciiiiiiiececeeeeeseeee e

C. Decedent Transferred “Incidents of Ownership” Within Three Years Prior to Death ..........cccccoeeeee.

i



VII. STEP #4: ANALYZE POWERS OF APPOINTMENT HELD BY THE DECEDENT .......cccccoccevviiriinneens 9

A. General Power of Appointment Held by Decedent at Death ...........cccoocveeiiieiiiiiciiiiieecee e, 9

B. Limited Power of Appointment Held by Decedent at Death............cccoeoieviiriiiiiiiieniieeeeeeeee e, 9
VIII.STEP #5: INVESTIGATE DECEDENT’S LIFETIME GIFTING.......ccccciiiiieierieee e 10
A, Completed Lifetime GIflS .....ccccveviieriiiiieiicierie sttt ettt e eeseestaestaessaesssesssessseenseensens 10

B. Incomplete Lifetime Gifts May Be Included Gross Estate...........cccceeeeiiiiiiiiiiiiiciiecieeeee e 10

C. Revocable Lifetime Transfers May Be Included Gross Estate..........cccccvevieviiniiniiincieenieneenee e 11

D. Lifetime Exercise or Release of General Power of Appointment............cccueeeeveeeviieniieeiieenieeevee e 11

IX. STEP #6: ASSESS PROXIMITY TO FILING THRESHOLD .......cccooctiiiiiiieeeeieeeeeie e 11
A.  Filing TO AVOid UNCEITAINLY ...cuveruieeieeiieiiesiierieesitesteeteeteesteesteesssesssesnseenseesseesseessaesssesnsesnsesnseenseenses 11

B. Discharge of Personal Liability of the EXECULOT........c.ccoviiiiiiiiiiieiiecee e 12

C. Consider Discussing 706 if Near Filing Threshold ..........cccccveiieiieiienieniicieieeeeeeeeee e 12

D. Significantly Below Threshold—Unmarried Decedent ............cccveeeiiieiiiiiiieeiieeciiecee e 12

E. Significantly Below Threshold—Married Decedent ............cccvevierieriiiiieniieeiieieeceseesee e sve e 12

X. STEP #7: EVALUATE WHETHER FILING FOR PORTABILITY IS APPROPRIATE .......cccccceveuennene 13
A. Filing for Portability of Decedent’s Unused EXclusion Amount ...........c.ccceeeveeeieeniieneeneeseennesneeneens 13

B. Advantages of Filing for Portability .........ccccccieriiiiiiiiiieeieeeeescesee ettt 13

C. Disadvantages of Filing for POrtability..........cccoeciiiiiieioiie it 14

D. Relaxed Valuation Rules for POrtability ...........ccoeciiiiiieiieiieiieniecie ettt 15

E. Considerations when Surviving Spouse Is the Personal Representative ...........ccvevvevieiieiienieeneeiens 15

F. Considerations when Surviving Spouse Is Not the Personal Representative ...........ccccceveevienieneeien. 15

XI. FILING DEADLINE ... oottt ettt ettt e ae ettt et e e e s et et e seesseemeeeseeneenseeneeneenseeneenseseeeneans 16
A. Deadline for Filing when Filing IS Mandatory...........ccceoierierienierieeieeieeeeiee st 16

1. General Rule — Nine Months from Date of Death............cccoiiiiiieiinieieee e 16

2. “Automatic” SiX-Month EXteNSION. .......cccuiiiiiiiiiiiieieciecece ettt 16

3. Extension for Good Cause (RATE!) .......ccceiiuiiiiiieciie ettt e et e e sb e e snaeesnneees 16

B. Deadline for Filing when Filing Is Optional.........c..ccccooiiiiiiiiiiininiieeeteeeeteeseee e 16

Lo GeNeTAl RULE ...ttt ettt ettt b e bt e sbee s sate et ens 16

2. Special Portability EXtENSION.......ccccvireiiiiiiiieiierieeseesieete et ereesieesteesreesreesesessseesseesseesseessaesses 16

XII. DEADLINE FOR PAYMENT OF ESTATE TAX ..ottt ettt 17
XIHL.PENALTIES AND LIABILITY .ottt ettt ettt ettt sttt s e et e et et e s e eseenee s st eneesaeeneennens 17
A, Penalty fOr Late FIlING ....c.oooeiieieiie ettt et et ettt e bt e bt sateeteeaeens 17

B. Penalty for Late Payment 0f TaX ......c.ccccveviiiieiiieiiicie ettt sre et eteesteeseae s e ssbeesbaessessseesseens 17

C. Other Consequences of Failing To File the Return and/or Pay the TaxX........ccccccevieviininnieiniiiieee, 18

1. Failure To File Form 8971 and Schedule A — Impact on Estate............ccccceeveviiiviieniiienie e, 18

2. Basis Considerations - Impact on BenefiCiary............ccccvevverierieniiiiieiieieeneesee e 18

3. Personal Liability Of EXECULOT ......uiiiiiiiiiieiiiiciie ettt ettt et ve e eveeeseaeesbeesaraeesssaessseeans 18

4. Recipient of Property Included in Gross EState..........cccoeeveeiieeiieniinieniecie e 19

A, BState Tax LIBI .ooouiiiiiiiiiii ettt sttt ettt sttt et et 19



b. Personal Liability of TTansSferee ..........ccceeieiiiriiiiiiieeeeeseeee ettt 19

XIV.CONCLUSION ...ttt ettt ettt et et sttt et sbe ettt e bt e et ete s bt eate st e sbeembesbeesae bt ebeesnenaeestentesueennens 19
APPENDIX 1 - EXECUTOR’S REQUEST FOR LISTING OF GIFT TAX RETURNS.......cccoociiniiniiniienn 21
APPENDIX 2 — FORM 4500 ......cc.ccoiiiiiiiiiteiinitetesie sttt ettt et ettt et sttt she et b sbe et sbe et e s et eatentesaeennens 22
APPENDIX 3 — REQUEST FOR CLOSING LETTER ....coooiiiiiiiiieiiiiccceceeeeee e 23
APPENDIX 4 — REQUEST FOR DISCHARGE OF PERSONAL LIABILITY ...oooviriiiiiieieieeereeeeeeeee 26
APPENDIX 5 —FORM 5495 ...ttt sttt st et sae s 27
APPENDIX 6 — EXEMPTION CHART ......cooiiiiiee ettt ettt s s 28
APPENDIX 7 — FORM 8971 AND SCHEDULE A ....cccooiiiiiiiiiiienirtetentetete sttt ettt et s nens 29

il



I.  INTRODUCTION

The idea for this paper came from observing scenarios where the probate of a decedent’s estate is
started, and then many months later the personal representative of the estate happens to be visiting with a
tax attorney, CPA, or financial advisor who mentions something called an “estate tax return”'—a term
unfamiliar to the personal representative. Confusion ensues — what is the “estate tax return”? Do I need to
file one? When is the deadline? Will there be an estate tax liability? Why was this not explained during my
interactions with my probate lawyer? This scenario could occur under a variety of conditions, ranging from
the situation where the probate lawyer is unfamiliar with the filing requirement, to more nuanced
circumstances where the probate lawyer has, after examining the decedent’s assets and history, concluded
that it was not appropriate to have an in-depth discussion of the federal estate tax return with a personal
representative who may already be overwhelmed by other aspects of the probate process. Perhaps more
common is the case where the probate lawyer is aware that the current federal estate tax exclusion is above
$12 million, knows that the value of the decedent’s assets under administration is well below $12 million,
and believes that this fact precludes the possibility that filing an estate tax return might be advisable or even
required by law.

This paper is primarily geared toward attorneys who do not practice heavily in the area of the federal
estate tax, but hopefully it contains at least a few nuggets of information that any probate or trust attorney
could find useful. The goal of this paper is to provide some issue-spotting tips and a behind-the-scenes look
at some fundamentals involved in the preparation of a federal estate tax return to assist the probate or trust
attorney representing the executor of a decedent’s estate, administrator of a decedent’s estate, or trustee of
a decedent’s revocable trust in deciding when it may be necessary to discuss the federal estate tax return
with the client (or refer the client to seek counsel from a suitable tax practitioner). Throughout this paper,
the term “estate tax return” refers to IRS Form 706, United States Estate (and Generation-Skipping
Transfer) Tax Return.

II. SCOPE

This paper provides a basic outline of many elements involved in determining whether filing a federal
estate tax return is required or advisable, but it does not touch on all aspects or possible scenarios. This
article provides some general rules relating to the items and values that should be considered, but there are
many exceptions to these general rules that are not addressed in this article. For purposes of this article, it
is assumed that the deceased person (“decedent”) was a United States citizen residing in the United States,
with the same being true of the decedent’s surviving spouse. It is also assumed that all property owned by
the decedent and surviving spouse is located in the United States. The scope of this article does not include
the Generation Skipping Transfer (“GST”) tax or filing requirements to report a GST taxable termination.
This paper does not cover the calculation of federal estate tax liability or provide comprehensive details on
filing the estate tax return and related forms.’

III. DISCLAIMER

This paper was prepared for educational purposes, discussion, illustration, and reference, and it is for
the reader’s general information. It should not be considered legal advice or used as a substitute for
appropriate legal research or analysis related to the facts and circumstances of a particular matter. Any use
or reliance on this paper is at the risk of the user.

The discussion of any estate tax issues, income tax issues, and other observations herein are not
intended as legal or tax advice and do not take into account the particular objectives, situation, or needs of
individual clients. This paper is based upon information obtained from various sources that the author

! Form 706, United States Estate (and Generation-Skipping Transfer) Tax Return.
2 For example, Form 8971, Information Regarding Beneficiaries Acquiring Property From a Decedent, and
Schedule A.
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believes to be reliable, but the author makes no representation or warranty with respect to the accuracy or
completeness of such information. Views expressed herein are current only as of the date that this paper is
being written and are subject to change without notice.

IV. STEP #1: ESTIMATE VALUE OF DECEDENT’S PROBATE AND NON-PROBATE ASSETS
A.  Filing Is Required When Gross Estate + Lifetime Taxable Gifts > Basic Exclusion Amount

Filing the estate tax return is mandatory if the combined value of the decedent’s gross estate and the
decedent’s taxable lifetime gifts exceeds the decedent’s basic exclusion amount.> The gross estate is
defined as “the value at the time of his death of all property, real or personal, tangible or intangible,
wherever situated.” The basic exclusion amount is $12.06 million for decedents dying in 2022° and
$12.92 million for decedents dying in 2023.° By way of example, if a person dies in 2022 with a gross
estate valued at more than $12.06 million, an estate tax return must be filed even if there is no estate tax
due.

It may seem counterintuitive, but when the combined value of the gross estate and taxable lifetime
gifts exceeds the basic exclusion amount, filing is mandatory even if the “net” value of the estate (gross
estate less liabilities and deductions) is below this threshold. Similarly, when combined value of the gross
estate and taxable lifetime gifts exceeds the basic exclusion amount, filing is mandatory regardless of who
the beneficiaries are. Even if all of the decedent’s assets pass to the surviving spouse (and qualify for the
marital deduction) or a charitable organization (and qualify for the charitable deduction), an estate tax return
is mandatory if the combined value of the decedent’s gross estate and taxable lifetime gifts is over the basic
exclusion amount.

When filing the estate tax return is mandatory, numerous negative consequences can be triggered by
the personal representative’s failure to file a timely return (see Section XI, below) and pay the estate tax
(see Section XII, below). Some of the detrimental consequences that can result from a personal
representative failing to meet the deadlines for filing a mandatory return and/or paying the estate tax liability
are outlined in Section XIII of this paper.

B. Assets and Elements Included in “Gross Estate”
1.  Things the Decedent Owned on Date of Death

A decedent’s “gross estate” includes everything the decedent owned on the date of the decedent’s
death.” The gross estate includes all of the decedent’s interest in real estate, stocks, bonds, cash, bank
accounts, and personal property. It also includes claims that the decedent had against third parties, such as
loans owed to the decedent and legal claims that the decedent had against others.

It is important to note that the decedent’s gross estate is not limited to the decedent’s “probate” assets
being administered by the personal representative. The gross estate for federal estate tax purposes includes
both “probate” and “non-probate” property. Therefore, it is necessary to review the “non-probate” assets
passing to others as a result of the decedent’s death, such as life insurance proceeds, retirement accounts,
financial accounts with transfer-on-death beneficiary designations, and assets held as joint tenants with
rights of survivorship.

3 See LR.C. § 6018.

41R.C. § 2031(a).

5 Rev. Proc. 2021-45, 2021-48 L.R.B. 764.

6 Rev. Proc. 2022-38, 2022-45 1.R.B. 445.

7 See LR.C. § 2033; Treas. Reg. § 20.2033-1.
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