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1. Introduction

This paper is in no way comprehensive and should not be relied upon for that
purpose. Instead, I offer a focused look at petitions based on my experience, lessons
learned and offer tips and tricks for both the beginner and advanced practitioner. This
paper is also limited to my view as a criminal defense attorney and not from the
perspective of a prosecutor. Finally, this introduction is intended to provide some
overarching considerations, concerns, and pitfalls to guide the busiest practitioners
in their effort to avoid deficient conduct and, with the right case, win for your client.

a. What it is and Why You Should Care

A petition for discretionary review (PDR) is, just that, discretionary. This
means the Court of Criminal Appeals is willing to review your case if it presents an
issue that is worthy of the highest criminal court in Texas. Generally, this involves
cases where there is a conflict between one or more courts of appeals on an issue of
importance or where an issue that has never been considered by the highest Court,
but should be, is presented. No surprise these two issues encompass two of the Texas
Rules of Appellate Procedure (TRAP) Rule 66.3 reasons for review, which is the
main source to follow in any PDR. In a bigger picture view, a PDR is primarily a
review of the lower court of appeals judgment not necessarily on the merits but on
the procedure and the law applied to the specific facts presented. For this reason, the
issue(s) presented are the most important aspect of any PDR. This is true because it
tells the Court, in no uncertain terms, that you have an issue or an area of law that
should only be decided by the high Court within its limited discretion.

b. Appellate Counsel’s Obligations to the Client

Criminal defense attorneys should also consider a few additional matters not
contained in TRAP 66.3. One consideration is the defendant’s absolute right to file
a PDR and your obligation as appellate counsel to either file a petition or properly
advise your client to file a pro se petition. The Court requires counsel of record on
appeal file a copy of a certified return receipt requested notice to the client advising
of the right to file a pro se PDR. Additionally, the court requires that counsel file a
letter of compliance along with a copy of the certified mail receipt with the court of
appeals. The failure to file this notice can seem merely administrative, but it has far
greater consequences, the result of which is a writ of habeas corpus alleging
ineffective assistance of counsel. The failure to properly advise the client or failure
to file the proper notice requirements can lead to a client filing a habeas application
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