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The Law of Punitive Damages under the
General Maritime Law Doctrine of Unseaworthiness:
The Defense Perspective

Jeffrey R. Bale
Lewis E. Henderson

HISTORICAL DEVELOPMENT OF SEAMEN’S CAUSES OF ACTION AND REMEDIES

Historically, seamen have enjoyed special protection in admiralty courts because they are
viewed “emphatically [as] the wards of the admiralty.” Garrett v. Moore-McCormack Co., 317
U.S. 239, 246 (1942) (quoting Harden v. Gordon, 11 F. Cas. 480, 485 (C.C.D. Me. 1923) (No.
6,047). This historical sentiment was based on the perceived unique and strenuous conditions
surrounding a seaman’s employment on a vessel. See Matthew H. Frederick, Note, Adrift in the
Harbor: Ambiguous-Amphibious Controversies and Seaman’s Access to Workers’
Compensation Benefits, 81 Tex. L. Rev. 1671, 1675-76 (2003) (“[This] doctrine rests in part on
the peculiar conditions of the seaman’s employment, his lack of bargaining power, and a
particular view of seaman as a class needing special protection.”). Accordingly, in an attempt to
protect their health and safety, courts of admiralty slowly developed two unique duties that the
vessel owed to a seaman: the duty to provide maintenance and cure and the duty of
seaworthiness. The Osceola, 189 U.S. 158, 175 (1903). A breach of either of these duties
resulted in a cause of action by the seaman against the vessel. /d. However, seamen had no right
under the general maritime law to recover damages for the negligence of the vessel’s master or
crew. Id.; Chandris, Inc. v. Latsis, 515 U.S. 347, 354 (1995).

Then, in 1920, Congress passed the Jones Act, 46 U.S.C. § 30104, which for the first time
gave seamen statutory protection from the negligence of their employers by allowing them to
maintain an action for damages at law with the right to a jury trial. Although a seaman may sue
anyone other than his or her employer for negligence under the general maritime law, the seaman’s
lawsuit against his or her employer for negligence is governed exclusively by the Jones Act.
Lindgren v. United States, 281 U.S. 38 (1930). However, the Jones Act does not specifically
address elements of damage. Instead, it provides the seaman with the rights and remedies afforded
to railway employees pursuant to the Federal Employers Liability Act (“FELA”), 45 U.S.C. § 51,
et seq. As a result, standards for the nature and measure of damages must be determined from
cases dealing with both the Jones Act and the FELA.

Thus, with the passage of the Jones Act, Congress completed “the trilogy of heightened
legal protections (unavailable to other maritime workers) that seamen receive because of their
exposure to the ‘perils of the sea.” ” Chandris, Inc. v. Latsis, supra, 515 U.S. at 354 (citations
omitted). In its Chandris opinion the Supreme Court quoted from its opinion in McDermott
Intern., Inc. v. Wilander, 498 U.S. 337, 354 (1991), in which it noted that “[t]raditional seamen’s
remedies . . . have been ‘universally recognized as . . . growing out of the status of the seaman and
his peculiar relationship to the vessel, and as a feature of the maritime law compensating or
offsetting the special hazards and disadvantages to which they who go down to sea in ships are



subjected.”

Seamen claims under the Jones Act and the General Maritime Law. The “trilogy”
of potential claims a seaman has against his employer include: (1) a Jones Act negligence claim,
(2) a claim that the ship was unseaworthy, and (3) a claim for maintenance and cure. Weeks
Marine, Inc. v. Garza, 371 S.W.3d 157, 163 (Tex. 2012), citing Chandris, Inc. v. Latsis, supra,
515 U.S. at 354. The unseaworthiness claim and the maintenance and cure claim arise under
general maritime law, while the negligence claim is statutory. Weeks Marine, supra at 163.
“Historically, conceptually, and functionally, the unseaworthiness and Jones Act tort actions are
‘Siamese twins.” ” Id. (citations omitted). Both compensate a seaman for injuries suffered. /d.
“The much older maintenance and cure action does not derive from tort principles and is
something like a first cousin to the other two.” Id. It does not compensate for injuries but
instead serves a curative function. Id., citing Johnston v. Tidewater Marine Serv., 116 F.3d 478,
at *2 (5th Cir. 1997) (per curiam) (“A claim for unseaworthiness is compensatory in nature . . .
while a claim for maintenance and cure is curative in nature.”). Consistent with this historical
backdrop, in Atlantic Sounding Co., Inc. v. Townsend, 557 U.S. 404 (2009), the Supreme Court
stated that, as it has repeatedly explained, “remedies for negligence, unseaworthiness, and
maintenance and cure have different origins and may on occasion call for application of slightly
different principles and procedures.” Id. at 423; see also Fitzgerald v. United States Lines Co.,
374 U.S. 16, 18 (1963); Pacific S.S. Co. v. Peterson, 278 U.S. 130, 138-139 (1928)
(emphasizing that a seaman’s action for maintenance and cure is “independent” and
“cumulative” from other claims such as negligence, and that the maintenance and cure right is
“in no sense inconsistent with, or an alternative of, the right to recover compensatory damages
[under the Jones Act]”).

However, as noted below, the distinction between claims arising under the Jones Act and
those arising under the general maritime law, i.e., unseaworthiness, is important given the
manner in which courts have treated the availability of punitive damages to injured seaman under
each cause of action.

HISTORICAL DEVELOPMENT OF
PUNITIVE DAMAGES UNDER THE GENERAL MARITIME LAW

Punitive or “exemplary” damages have long been a part of Anglo-American law, Pac. Mut.
Life Ins. Co. v. Haslip, 499 U.S. 1, 25 (1991), and they “have long been an available remedy at
common law for wanton, willful, or outrageous conduct,” Atlantic Sounding Co., Inc. v. Townsend,
supra, at 409. Indeed, in Atlantic Sounding the Court observed that “American courts have . . .
permitted punitive damages awards in appropriate cases since at least 1784.” Id. at 410. In that
year punitive damages were awarded in Genay v. Norris, 1 S.C.L. 6, 6, 1784 WL 26 (S.C. Com. Pl
Gen. Sess. Jan. 1784), when the defendant poisoned a glass of wine and then gave it to the plaintiff
to drink. The plaintiff drank the wine, grew very ill, and experienced the gut-wrenching effects for
several months. The Court approved the award of “very exemplary damages” because the
defendant’s conduct represented “a very wanton outrage.” Id.; see also Coryell v. Colbaugh, 1
NJ.L. 77, 77, 1791 WL 380 (1791) (the court awarded punitive damages because the defendant’s
conduct was “of the most atrocious and dishonorable nature”). Similarly, the Supreme Court
awarded punitive damages in Day v. Woodworth, 54 U.S. 363, 363-364 (1851), where the



