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I. Introduction

Discovery is the frequent subject of both
interlocutory mandamus review and ordinary appeals.
This paper provides a summary of cases concerning
discovery under the Texas Rules of Civil Procedure
decided over the last several years, and a discussion of
mandamus procedures that highlights categories of
discovery issues that have been the subject of recent
review by petition for writ of mandamus. Where
applicable, cases may appear (with full cite) in both
sections.

II. Update: Recent Discovery Decisions

This section provides the text of the rules that
have been the subject of recent opinions, followed by
the citations of the recent cases in bold with a
descriptive parenthetical.

A. Rules 190-193—Scope

190.1 Discovery Control Plan Required.
Every case must be governed by a discovery
control plan as provided in this Rule. A
plaintiff must allege in the first numbered
paragraph of the original petition whether
discovery is intended to be conducted under
Level 1, 2, or 3 of this Rule.”
TEX. R. C1v. P. 190.1; see Border States Elec. Supply
of Tex., Inc. v. Coast to Coast Elec., LLC, No. 13-13-
00118-CV, 2014 WL 3953961, at *12 (Tex. App.—
Corpus Christi May 29, 2014, pet. denied) (holding
that the trial court did not abuse its discretion under
Rule 190.4 in failing to issue a Level 3 scheduling
order because there was ample time for discovery
during the four years that the case was pending).

190.3 Discovery Control Plan - By Rule
(Level 2)

(b) Limitations. Discovery is subject to the
limitations provided elsewhere in these rules
and to the following additional limitations:
(1) Discovery period. All discovery
must be conducted during the discovery
period, which begins when suit is filed
and continues until:
(A) 30 days before the date set for
trial, in cases under the Family Code;
or
(B) in other cases, the earlier of
(1) 30 days before the date set for
trial, or
(i1) nine months after the earlier
of the date of the first oral

deposition or the due date of the
first response to  written
discovery.

TEX. R. C1v. P. 190.3(b).

190.4 Discovery Control Plan - By Order

(Level 3)

(a) Application. The court must, on a

party's motion, and may, on its own

initiative, order that discovery be conducted

in accordance with a discovery control plan

tailored to the circumstances of the specific

suit. The parties may submit an agreed

order to the court for its consideration. The

court should act on a party's motion or

agreed order under this subdivision as

promptly as reasonably possible.
TEX. R. C1v. P. 190.4(a); see Payne v. J. Baker Corp.,
No. 02-12-00181-CV, 2013WL 2091774, at *4 (Tex.
App.—Fort Worth May 16, 2013, no pet.) (holding in
absence of requested Rule 190.4 requested scheduling
order, Rule 190.3 Level 2 provisions controlled, and
holding that court abused its discretion in denying
continuance of summary judgment hearing when
discovery sought material to defeating the motion
prior to deadline and shortly after filing of case and
motion); Sloan v. Hill, No. 01-12-000-45-CV, 2013
WL 816414, at *4-5 (Tex. App.—Houston [1st Dist.]
March 5, 2013, pet. denied) (without discovery order,
Rule 190.3 controlled, and discovery period had
passed, second continuance not requested, and no
request to alter discovery deadlines; trial court did not
abuse its discretion in deciding adequate time for
discovery had passed before granting Rule 166a(i) no-
evidence motion for summary judgment).

190.5 Modification of Discovery Control
Plan
The court may modify a discovery control plan
at any time and must do so when the interest of
justice requires. Unless a suit is governed by
the expedited actions process in Rule 169, the
court must allow additional discovery:
(a) related to new, amended or supplemental
pleadings, or new information disclosed in a
discovery response or in an amended or
supplemental response, if:
(1) the pleadings or responses were made
after the deadline for completion of
discovery or so nearly before that
deadline that an adverse party does not
have an adequate opportunity to conduct
discovery related to the new matters, and



Discovery Update for Appellate Lawyers

(2) the adverse party would be unfairly
prejudiced  without such additional
discovery;
(b) regarding matters that have changed
materially after the discovery cutoff if trial
is set or postponed so that the trial date is
more than three months after the discovery
period ends.
TEX. R. C1v. P. 190.5; see In re Estate of Hernandez,
No. 04-14-00046-CV, 2014 WL 7439713, at *3 (Tex.
App.—San Antonio Dec. 31, 2014, no pet.) (holding
that the trial court did not abuse its discretion in
denying either the motion for continuance or the
motion for new trial because the record did not reflect
that the litigant used due diligence in pursuing his
right to conduct discovery).'

192.3 Scope of Discovery.

(a) Generally. In general, a party may obtain
discovery regarding any matter that is not
privileged and is relevant to the subject
matter of the pending action, whether it
relates to the claim or defense of the party
seeking discovery or the claim or defense of
any other party. It is not a ground for
objection that the information sought will be
inadmissible at trial if the information sought
appears reasonably calculated to lead to the
discovery of admissible evidence.”

(b) Documents and tangible things. A
party may obtain discovery of the existence,
description, nature, custody, condition,
location, and contents of documents and
tangible things (including papers, books,
accounts,  drawings, graphs, charts,
photographs, electronic or  videotape
recordings, data, and data compilations) that
constitute or contain matters relevant to the
subject matter of the action. A person is
required to produce a document or tangible
thing that is within the person's possession,
custody, or control.

! Many opinions addressing petitions for writs of

mandamus and simple discovery issues are memorandum
opinions and/or not designated for publication. Based on
the number of unpublished memorandum opinions cited in
this paper, the “mem. op.” and “not designated for
publication” parentheticals are not included in the citations
to conserve space and de-clutter the many string cites. The
“[mand. denied]” insert is also omitted because the
parenthetical generally includes the disposition

(e) Testifying and consulting experts. The
identity, mental impressions, and opinions of
a consulting expert whose mental impressions
and opinions have not been reviewed by a
testifying expert are not discoverable. A party
may discover the following information
regarding a testifying expert or regarding a
consulting expert whose mental impressions
or opinions have been reviewed by a
testifying expert:
(1) the expert's name, address, and
telephone number;
(2) the subject matter on which a
testifying expert will testify;
(3) the facts known by the expert that
relate to or form the basis of the expert's
mental impressions and opinions formed
or made in connection with the case in
which the discovery is sought, regardless
of when and how the factual information
was acquired,
(4) the expert's mental impressions and
opinions formed or made in connection
with the case in which discovery is sought,
and any methods used to derive them;
(5) any bias of the witness;
(6) all documents, tangible things, reports,
models, or data compilations that have
been provided to, reviewed by, or
prepared by or for the expert in
anticipation of a testifying expert's
testimony;
(7) the expert's current resume and
bibliography.

(g) Settlement agreements. A party may
obtain discovery of the existence and
contents of any relevant portions of a
settlement agreement. Information
concerning a settlement agreement is not by
reason of disclosure admissible in evidence at
trial.
TEX. R. CIv. P. 192.3(a), (b), (¢), (g); see In re Nat’l
Lloyds Ins. Co., 449 S.W.3d 486, 488 (Tex. 2014,
orig. proceeding) (granting mandamus relief because
the discovery sought in relation to the insurance
company’s dealings with unrelated third parties was
not probative of its conduct with the plaintiff and was
therefore not reasonably calculated to lead to
admissible evidence); In re Siroosian, 449 S.W.3d
920, 924-27 (Tex. App.—Fort Worth 2014, orig.
proceeding) (granting mandamus to limit the breadth
of expert discovery because the information sought
was not relevant, was not calculated to expose bias,



