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Texas cases before 1987 may not accurately describe
the current binding law.
In 2014, the National Conference of
Commissioners on Uniform State Laws amended the
Uniform Fraudulent Transfer Act, making a set of
narrowly defined changes, some of which will be
discussed below. See Uniform Law Commission,
Voidable Transactions Act Amendments (2014).
Texas has not adopted the 2014 amendments. See id.5
Researching out-of-state authority is especially
worthwhile when litigating fraudulent-transfer cases,
because TUFTA instructs courts to apply the law
consistently with other states’ interpretations of the
Uniform Act. See TEX. BUS. & COMM. CODE §§
24.012 (“This chapter shall be applied and construed to
effectuate its general purpose to make uniform the law
with respect to the subject of this chapter among states
enacting it.”) Though all but a few states have adopted
the Uniform Act, only eight states have amended their
laws to incorporate the 2014 amendments at this time.6

I.

INTRODUCTION
The Texas Uniform Fraudulent Transfer Act
(“TUFTA”) covers more transactions, proscribes more
behavior, and affects more defendants than the name
suggests. Counsel representing plaintiff–investors,
merging corporations, lenders, or other parties who are
seeking to attach assets or recover money damages
may find this Act applies to commercial litigation well
beyond the classic creditor–debtor relationship.
Whether or not the primary defendant is insolvent,
TUFTA is a powerful tool to follow the money, follow
the assets, or obtain equitable relief.
II. TUFTA’S BACKGROUND
Few statutes have roots as deep as those providing
for avoidance of fraudulent conveyances.
The
doctrine, at its most basic, renders voidable a debtor’s
transfer of property if it is made with “intent to hinder,
delay, or defraud” creditors. See TEX. BUS. & COMM.
CODE §24.005(a)(1). These terms appear in Texas’s
Fraudulent Transfer Act—but they are identical to the
terms used in the 1571 English fraudulent-transfer
statute, which derived from well-developed Roman law
on the subject.1
Now, fraudulent-transfer law is more relevant
than ever, with waves of commercial fraudulenttransfer cases arising after the credit boom that peaked
in 2007.2 The number of highly leveraged transactions
in those years has led to rising numbers of defaults and
intercreditor disputes. 3 Add to that the increase in
intellectual-property assets that are easy to transfer and
can be difficult to foreclose upon, and TUFTA’s
central role in the commercial-litigation landscape is
bound to continue to grow.

IV. WHAT TYPE OF CONDUCT DOES TUFTA
COVER?
A. A TUFTA violation is a tort
A fraudulent transfer under TUFTA is a tort. In
re Tex. Am. Exp., Inc., 190 S.W.3d 720, 725 (Tex.
App.—Dallas 2005, no pet.). Though the facts of a
fraudulent-transfer cause of action may be intertwined
with the facts of any contract claims between the
creditor and debtor, the claim should be analyzed as a
tort when considering what statutory and common-law
remedies and procedural schemes apply.
For example, defendants could argue that any
judgment should be split among defendants under a
proportionate-responsibility theory and could even
seek to designate a responsible third party if applicable.
TEX. CIV. PRAC. & REM. CODE § 33.002 (applying to
“any cause of action based on tort in which a
defendant, settling person, or responsible third party is
found responsible for a percentage of the harm for
which relief is sought.”). One court recently rejected
just such an argument, concluding that a “UFTA claim
does not lend itself to a fault-allocation scheme.”

III. WHAT CASE LAW APPLIES TO TUFTA
CLAIMS?
Texas’s original fraudulent-transfer doctrine
derived from an 1840 Act of the Republic of Texas and
was not entirely replaced with a new scheme until
1987, when the Legislature passed its version of the
Uniform Fraudulent Transfer Act. 4 See Acts 1987,
70th Leg., ch. 1004, § 1, eff. Sept. 1, 1987. When
litigating a TUFTA claim, then, consider that any
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The Uniform Law Commission’s website lists the states
that have adopted the 1984 and 2014 versions of the Act,
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Act; or, the 2014 Amendments to the Uniform Fraudulent
Transfer Act, 70 BUS. LAW. 777, 778, 806 (Summer 2015).
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Robert F. Dole & Vernon Teofan, The Nonuniform Texas
“Uniform” Fraudulent Transfer Act, SW. L.J. 1029, 1030
(Spring 1989).
1

Challenger Gaming Solutions, Inc. v. Earp, 402
S.W.3d 290, 298 (Tex. App.—Dallas 2013, no pet.).
But the issue remains unsettled. See JCW Electronics,
Inc. v. Garza, 257 S.W.3d 701, 706 (Tex. 2008)
(holding a UCC article 2 claim is subject to a
proportionate-responsibility allocation because the
UCC article itself lacked “a comprehensive fault
scheme”).
And plaintiffs seeking to fully recover may, for
example, broaden the class of liable parties by adding a
claim for conspiracy, which depends on an underlying
tort. See Tilton v. Marshall, 925 S.W.2d 672, 681
(Tex. 1996) (“liability for conspiracy depends on
participation in some underlying tort . . . .”). At least
one appellate court has affirmed a judgment for
conspiracy to commit fraudulent transfer, without
explicitly considering whether such a cause of action
was justified. Esse v. Empire Energy III, Ltd., 333
S.W.3d 166, 173 (Tex. App.—Houston [1st Dist.]
2010, pet. denied).

corporate defendants in a TUFTA case appealed a
judgment against them on the basis that they “lacked
the requisite intent to harm” and that “lawyers guided
them through each transaction and advised the[m] that
their actions were permissible.” Esse, 333 S.W.3d at
173. See id. The court affirmed. The “transaction can
be considered a fraudulent transfer under [the
constructive-fraud provision] without a finding of
‘malicious intent’ or any actual intent to defraud.” Id.
Perhaps the confusion derives from TUFTA’s
choice of words. Texas’s version of the Uniform Act
refers to avoidable transfers as fraudulent, but also
uses the terms “voidable” and “fraudulent”
interchangeably throughout the statutory scheme to
describe actionable transfers. Compare TEX. BUS. &
COMM. CODE §§ 24.001; 24.005; 24.006; 24.010
(“fraudulent”); §§ 24.003; 24.009 (“voidable”).
The Uniform Act previously suffered from this
same inconsistency. But last year’s amendments to the
Uniform Act changed all such references and now uses
the same adjective throughout—choosing “voidable”
as the surviving term. 8 See National Conference of
Commissioners on Uniform State Laws, UNIFORM
FRAUDULENT TRANSFER ACT (2014) (“UNIFORM
ACT”), prefatory note.9 Indeed, the amended Uniform
Act has a brand new name to reflect this change. It is
no longer the Uniform Fraudulent Transfer Act, but the
Uniform Voidable Transactions Act. Id.
The Uniform Act adds that even the terms “actual
fraud” and “constructive fraud” are “shorthand [that] is
highly misleading. Fraud is not a necessary element of
a claim for relief under any of those provisions.”
UNIFORM ACT, prefatory note. After all, even “actual
fraud” as defined in the Act is not fraud. See In re
Pace, 456 B.R. 253, 267 (Bankr. W.D. Tex. 2011)
(“The intent that is required [under section
24.005(a)(1)] is not the same intent that is necessary to
support an action for fraud”). In Texas, as in the
Uniform Act, intent to “defraud” creditors is only one
of three ways to prove so-called “actual fraud.” TEX.
BUS. & COMM. CODE § 24.005(a)(1). Intent to hinder
or delay satisfies the actual-fraud standard as well. Id.
And the “oxymoronic tag ‘constructive fraud’ has
become inseparably attached to a set of related theories
of recovery under the act that have nothing to do with
fraud.” 10 The Uniform Act’s shedding of the term

B.

Fraudulent transfer without fraud
TUFTA covers broader behavior than its name
suggests. The Act’s title is deceivingly narrow
because, while good-faith is an affirmative defense in
certain cases (see Section X, supra), a plaintiff need
prove no fraud to succeed on the claim. Neither the
debtor’s nor the transferee’s conduct must be
fraudulent or intentionally harmful to be actionable.
The United States Supreme Court recognized this
truth in 1932, noting that “[m]any an embarrassed
debtor holds the genuine belief that, if suits can be
staved off for a season, he will weather a financial
storm, and pay his debts in full. The belief even
though well founded, does not clothe him with a
privilege to build up obstructions that will hold his
creditors at bay.” Shapiro v. Wilgus, 287 U.S. 348,
354 (1932). The defendants in Shapiro were held to
have illegally conveyed property to avoid their
creditors, even where they apparently “acted in the
genuine belief that what they planned was fair and
lawful.” Id. at 356. “Genuine the belief was, but
mistaken it was also. Conduct and purpose have a
quality imprinted on them by the law.”
Id.
Constructive fraud has thus been described as malum
prohibitum rather than malum in se—wrong simply
because it has been prohibited by statute and not
because it is inherently or morally wrong.7
Despite this long-settled doctrine, Texas
fraudulent-transfer defendants continue in vain to
disclaim liability on the grounds that they lacked any
fraudulent intent. In 2010, for example, the oil and gas
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The 2014 version of the Uniform Act is available at
http://www.uniformlaws.org/shared/docs/Fraudulent%20Tr
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Kettering suggests that this misnomer throughout the
Act—and in the title itself—may have originated from
American lawyers’ misunderstanding of the Latin roots of
the statute. Kettering, supra note 1, at 806 (noting that the
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